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The 4 th limb of the allegation under item No.l 
as settled reads: 

'The phone call details from the mobile phone 
used by Saritha S.Nair available with the media 
opened the gate for connecting some of the 

Cabinet Ministers, their private Secretaries, one 
former Central Minister, many members of the 

Kerala Legislative assembly and other political 
leaders in the Solar Scam deals of Saritha 

S.Nair.' 

This relates to the connections of some of 
the Cabinet Ministers, their Private Secretaries, 
one former Central Minister, many members of 
Kerala Legislative Assembly and other political 
leaders in the Solar Scam deals of Saritha 

S.Nair. 

The Commission has already considered the 
role of former CM Sri.Oommen Chandy under the 
first limb. The role of the personal staff Tenny 


Joppan, Jikkumon Jacob and gunman Salim Raj also 



considered. The role of Sri.Thomas Kuruvila, aid 


of CM Sri.Oommen Chandy was considered in that 
context. 

According to Saritha S.Nair, she as the 
person entrusted by Team Solar Company 
incorporated by Biju Radhakrishnan and herself as 
Directors, for the various requirements for 
conducting Mega solar projects in a successful 
manner, mainly contacted the CM Sri.Oommen Chandy 
and the Power Minister Sri.Aryadan Mohammed. 

The connection of Power Minister Sri.Aryadan 
Mohammed with Saritha S.Nair is considered below. 

One of the main allegations is Saritha S.Nair 
got acquainted with C.M. for the purpose of 
declaring a Solar Energy Policy for Kerala which 
is one of the requirements for establishing Mega 
solar projects in the State of Kerala, and for 
getting various incentives and benefits from the 
Central and State Governments. It is the case of 


Saritha S.Nair that when she approached the C.M. 
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with the proposal for setting up her Mega 
projects; the C.M. after reading the project 
report contacted the Power Minister Sri.Aryadan 
Muhammed over phone and told him that a person by 
name Lakshmi Nair will meet him with a project 
and requested him to examine the same and do the 
needful. The C.M. had also asked her to meet the 
Power Minister Sri.Aryadan Muhammed in the 
matter. She met Sri.Aryadan Muh amm ed in his 
official residence, Manmohan Bungalow with the 
projects and he assured her that it will be done. 


The genuineness of the allegation made by 
S^^itha S.Nair as above has to be examined on the 
basis of materials available on record in the 
form of evidence both oral and documentary. 


The evidence in the matter consists of the 
evidence of Saritha S.Nair, Sri.Paul Antony, 
IAS, Additional Chief Secretary, Power 
Department, Sri.N.T.Job, Executive Engineer and 
S^i.G.Shaj Kumar, Assistant Executive Engineer 
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both of KSEB, Sri.Aryadan Muhammed, the Power 
Minister, Sri.Oommen Chandy, former C.M., 
Sri.Kesavan, Addl. P.S. to the Power Minister 
Sri.Aryadan Muhammed, and Sri .R.Rajesh, Programme 
Officer, ANERT. The documentary evidence are the 
Government file G.O.(P) No.49/2013/PD dated 25- 
11-2013 produced by Additional Chief Secretary, 
Sri. Paul Antony, two CDs containing the Audio 
video visuals of the KSEB Engineers Association 
function held at Sumangali Auditorium, the CDRs 
of the mobile phones used by Saritha S.Nair 
containing the details of calls between the two 
numbers of Saritha and the mobile number of the 
Minister and back. 

Smt.Saritha S.Nair in her deposition before 
the Commission made on 27-01-2016 (DW Vol.X Part- 
1, Pp 62 - 92) stated thus: 

She was one of the Directors of Team Solar 
Renewable Energy Pvt. Ltd. which was registered 
in January, 2011. It was after the formation of 
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this Company decision was taken to handle mega 
Solar Power Projects. On behalf of this Company 
she handled Solar Mega projects. Project 
Development matters were also her responsibility. 
Therefore in connection with that she was 
entrusted with the responsibility to get 
Government recognition and other benefits. As a 
first step she went to the Chief Minister 
Sri.Oommen Chandy in his office in the North 
Block of the Secretariat and submitted to him the 
profile of the company and the project reports of 
various schemes which are proposed to be 
implemented in Kerala. The C.M. after reading it 
called the Power Minister Sri.Aryadan Muhammed 
over phone and told him that a person by name 


Lakshmi 

will 

come with 

a 

new 

project 

and 

requested 

him 

to examine 

the 

same 

and do 

the 

needful. 

She 

was asked 

to 

meet 

Sri.Aryadan 


Mohammed. In the representation submitted to the 
C.M. the main demand was with regard to Renewable 
Energy Policy. She along with two of her office 
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staff went and met Sri.Aryadan Muhammed in his 
official residence ManMohan Bungalow. The 
Minister after perusing the Project told her that 
this is highly necessary and he assured her that 
he will talk to ANERT and Energy Management 
Centre and take urgent measures. For this purpose 
she contacted Sri.Aryadan Muhammed over phone 
many times. The Minister had also called her. 
Since,when for about 4 to 5 months nothing was 
done, Sri. K. Kesavan, P.A. to the Minister told 
her that for getting it done something has to be 
paid to the Minister. He demanded Rs.2 Crores. 
Since the financial condition of her company at 
that time did not have the capacity to pay such a 
huge amount, she bargained and brought it reduced 
by 50%. As a first instalment she went to 
Manmohan Bungalow and paid Rs. 25 Lakhs to him 
personally in his office room there. He got the 
amount counted by her to ensure the quantum. The 
second instalment of Rs. 10 lakhs was paid to him 


through her office staff in the hands of 



668 


Sri.Kesavan when the Minister came to Kottayam 
Sumangali Auditorium where a workshop/seminar on 
Renewable Energy at the instance of KSEB 
Engineers Association was conducted. She was 
also a participant guest in the function. 
Sri.Aryadan Muhammed had inaugurated the 
function. She was also in the stage with the 
Minister at that time and she conveyed to him the 
payment of the amount. Thereafter the Minister 
talked specially introducing her to the audience. 
In spite of receiving all these amounts until she 
was arrested no help was extended to her. For 
the last two years and after bailing out from 
Jail she directly and through others demanded the 
amounts paid by her but so far it has not been 
returned. 

Jikkumon knew all about their projects and it 
was on his advice that she had requested to 
obtain recognition, licences and permission for 
their Mega Projects from MNRE and other 
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institutions of Renewable Energy. She said she 
cannot say with precision as to how many times 
she had been to C.M.'s office. For various 

matters she went there many times. It was on one 
such occasion she made the request as mentioned 
above to the C.M. and got his assurance. The 
C.M. asked her to prepare a feasibility report 
for a floating power project in Kallada 

Irrigation Project in Kollam District as 
established in Banasura Dam recently. For 

conducting the survey in Kallada Dam to prepare 
the feasibility study permission was granted by 
Sri.Aryadan Muhammed. 

Smt.Saritha S.Nair in her deposition before 
the C omm ission made on 29-01-2016 stated thus: 


Team Solar Company was a franchisee of Surana 
Ventures Ltd., Secundrabad which was a channel 
partner and enlisted company of MNRE. Till 
recognition is obtained for their company in the 
Government Projects held through ANERT their 
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mother company - Surana Ventures Ltd. was 
participating. All dealings in connection with 
the tender etc. for Surana Ventures Ltd. was 
conducted by its representative Sri.Harish Nair 
and herself. Surana Ventures had participated in 
the tenders invited by ANERT in 2011-12 in 
respect of solar lanterns, Solar Home 
Electrification packages and solar street 
lighting systems. With the help of Sri.Aryadan 
Muhammad they quoted the lowest rate and obtained 
the order. For that herself and Sri.Harish Nair 
had met Sri.Aryadan Muhammed more than 4 times 
and he talked to the officers of ANERT. Though 
Surana Venturs Ltd. had supplied the product to 
ANERT there was an arrear to the tune of Rs.35 
lakhs to be paid and they were denying payment 
for one reason or other. Then in February, 2015 
- Harish Nair and a Director of the Company 
Mr.Mukesh Surana contacted her over phone and 
spoke to her about it. She asked Harish Nair to 
come to Kerala. She informed this matter to 




Sri.Oommen Chandy. He, from the office, 
contacted ANERT and recommended for doing the 
needful. Besides, herself and Harish Nair went 
to the official residence of Sri.Aryadan Muhammed 
— Manmohan Bungalow and informed him of this 
matter. He, in their presence, contacted officers 
of ANERT and got the matter done. Accordingly, 
Surana Ventures got Rs.35 lakhs. 

Allegations that she had illicit relationship 
with MLAs, HP's, Ministers have come. She has no 
interest in deposing about it before this 
Commission voluntarily, since it adversely 
affects her privacy, and the future of her 
children. In this matter, sex scandal alone 
assumed importance. No real investigation to 
ascertain the use of the amounts collected from 
the customers was conducted so far nor any report 
submitted. To some extent she was also 
responsible for that due to her stand. These 
insinuations are only a camouflage to defend the 



allegations regarding the financial scam which 
may come at any time. Due to this the 
investigation regarding the financial 
irregularities and corruption did not occur. And 
they could be able to destroy or tamper with the 
evidence available against them - she believe, 
she will elaborate this in her subsequent 
depositions, she said. 

Smt.Saritha S.Nair in her deposition before 
the Commission made on 02-02-2016 stated thus: 

The allegations raised against her mainly 
financial were in relation to the formation of 
Renewable Energy Policy and the National level 
recognition of her company, licences, permissions 
all promised. For this her connection was only 
with the CM and Sri.Aryadan Muhammed. The other 
allegations raised in connection with the solar 
cases are her personal matters affecting her 
privacy and hence she has mental difficulty for 
telling it in open courts. But, if the Commission 

U 



makes an in-camera sitting or other appropriate 
arrangement she is prepared to co-operate with 
the Commission. But she strongly opposes making 

the note prepared by her while in jail a public 
document. 

She participated in the International 
Workshop - Solar Kerala conducted at Muscat 
Hotel, Thiruvananthapuram on 13 th , 14 th and 15 th of 
March, 2013. They had two exhibition stalls 

there. ANERT had sent letters to all dealers 
regarding availability of exhibition stalls by 
mail. It was received by them also. She 

contacted Sri.Sugathakumar and booked stalls and 
the fees for the same was remitted through her 
office staff. The C.M. was to inaugurate the 

conference but it was done by Power Minister 
Sri. Aryadan Muhammed. On that day she had a 
formal talk with Sri.Aryadan Muhammed who had an 
overall view of all the stalls and left. She had 
talked to Sri.Aryadan Muhammed in connection with 
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their company matters many times and talked to 
him over phone many times. She did not get any 
written recommendation from him for their 
company, but many recommendations were made for 
them through phones. Heard about a Korean 
company by name TANGJONG but no dealing with that 
company, but heard about their contacts with the 
projects of others. She was asked about the 
payment of money to Thomas Kuruvila on two 
occasions at Delhi and Thiruvananthapuram which 
is mentioned in the letter written by her as 
deposed by Sri.R.Balakrishna Pillai. She 

answered that it is true that money has been paid 
but the amount specified therein is different, 
the true position has already been stated before 
this Commission. 

To a question whether Team Solar Company was 
having the eligibility for joining the 10,000 
roof top solar panel projects - her answer was 
that - the Minister has agreed to obtain all the 



recognition and received consideration by way of 
money. No such recognition was obtained. The 
mobile phone number 8606161700 was in her use and 
9447011324 belongs to Sri.Aryadan Muhammed. 
Exts.X 439 (a) is the phone call details between 
the aforesaid two mobile phones for the period 
from 04-06-2012 to 10-05-2013. 35 calls are from 
the Ministers number to Saritha S.Nair's mobile. 
Except 8 calls all other calls were for less than 
a minute. 

Sri.Paul Antony, Additional Chief Secretary 
in his deposition dated 16-12-2016 has stated 
thus: 

G.O. (Rt) No.137/2010/PD dated 11-06-2010 is 
the one issued by the State Government in the 
Power Department designating in Kerala, ANERT, 
the Competent Authority for implementation of 
Solar Power Policy in connection with Jawaharlal 
Nehru National Solar Mission JNNSM. (Ext.X 806). 
The responsibilities of ANERT were specified. 




When 


Power 


Projects applications 


are 


received, after approval, it must be periodically 
reported to the Government. It must be submitted 
before the 5 th of the succeeding month. He does 
not remember whether there is any machinery to 
verify whether it is being followed. 

He has brought the file in G.O.No. 49/2013/PD 
dated 25-11-2013 (Government file 555 pages and 
note 78 pages) as required and handed over to the 
Commission for perusal. He has also furnished a 
note - report received by him in regard to the 
visit of Team Solar Company in KINFRA PARK, 
Palakkad - Lr.No.Kin/V/IITP/2016-17 dated 14-12- 
2015. (Ext.X 867). 

Sri.N.T.Job, Executive Engineer, KSEB in his 
deposition dated 25-07-2016 has stated thus: 

He was General Secretary of the KSEB 
Engineers Association during 2011 - 2012. The 
Annual General Body meeting of the Association 
was held in Sumangali Auditorium at Kodimatha, 



677 


Kottayam District on 5 th and 6 th of May, 2012. A 
National Seminar and Annual General Body meeting 
were conducted. The subject of the National 
Seminar was "Solar Power - Solution to Power 
crisis in Kerala". The inauguration of this was 
held on 06-05-2012 by the then Power and 
Transport Minister Sri.Aryadan Mohammed. It was 
the inauguration of the General Conference. The 
Seminar was inaugurated by the then Home and 
Vigilance Minister Sri.Tiruvanchoor 
Radhakrishnan. The Brochure of the Programme 
dated 06-05-2012 is Ext.X 642. All the details 
of the programme were recorded there. There was 
no recording in the programme to show that 
Saritha Nair had dealt with any subject. But, 
Sri.P.C.Thomas who retired from KSEB as Dy. Chief 
Engineer is a life member of the Association. 
He, in the Association, had stated that since the 


subject of the seminar is solar power solution to 
power crisis in Kerala, Team Solar Company which 
deals with solar equipments etc. if given an 




opportunity to talk about the subject, will be 
beneficial. On that basis the Association 

decided to give an opportunity to her after the 
seminar. Accordingly, Saritha S.Nair representing 
the Team Solar Company had participated in the 
function. But, the talk about the subject was by 
another person of the company. Saritha S.Nair 
was also there in the stage along with other 
persons when Sri.Aryadan Muhammed was in the 
stage. Saritha S.Nair was there at the time when 
Thiruvanchoor Radhakrishnan was also in the 
stage. They did not talk to Saritha S.Nair about 
the solar energy personally. Team Solar Company 
was afforded opportunity to talk about Solar 
subject after the seminar. Therefore Saritha 
^®i r went out of the stage after the seminar was 
over. 

Minister Sri.Aryadan Muhammed talked for 
about half an hour after the inauguration. He 
does not re mem ber whether the Minister had 
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mentioned about Team Solar Company. In the said 
function, he was sitting in the stage on the 
right side. Probably because of that he did not 
particularly notice Saritha Nair, her dressing 
and her elegant look. Exhibition stalls were 
there in connection with the seminar. Team solar 
company was given a stall. The Ministers who 
attended the seminar had passed through the 
stalls but he does not remember whether they had 
visited the stall. The visual of the function 
and the seminar in two CDs - Part I and Part II - 
held on 06-05-2012, as requested by the 

Commission was produced as Ext.X 643 Part I and 
644 Part II. Both the CDs were played to witness. 
Welcome speech is made by him. After the 
presidential address Minister Sri.Aryadan 
Muhammed had inaugurated the function. It can be 
heard. In the stage, himself, President, 

Minister and other departmental officers are seen 
in the front row. In the row, just behind on the 
left side of the stage, Saritha Nair is seen 

jw 
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seated. Sri.Tiruvanchoor Radhakrishnan came to 
the stage after the inaugural speech of 
Sri.Aryadan Muhammed. At the time of speech made 
by Tiruvanchoor Radhakrishnan also Saritha Nair 
was in the stage. The seminar started after the 
Ministers had left the stage after inaugural 
function. Saritha Nair has left the stage after 
the inaugural function, he understands. Sitting 
in the stage the seminar presentation screen 
cannot be seen. So all of them got down from the 
stage. He remained in the stage. He does not 
remember now whether he, the Association 
President or the Ministers had talked about the 
projects of Team Solar Company. He did not see 
any other Minister talking to Saritha Nair in the 
stage. Saritha S.Nair happened to be in the 
stage at inauguration function since all those 
who are to present papers in the seminar were 
seated in the stage. Saritha Nair also was in 
the stage not because of the instructions or 
directions from anybody else. Team Solar Company 
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was given a stall at the request of Sri.Thomas. 
The inaugural function was started at 10 A.M. He 
said he knows about the incentive by way of 
subsidy declared by the Central and State 
Government for promoting solar energy. It is 
helpful in implementing new project. The two CDs 
produced containing the programmes for 
convenience sake had been edited. 

Sri.Shajkumar, Assistant Executive Engineer, 
KSEB in his deposition dated 25-07-2016 has 
stated thus: 

He was the General Secretary of the KSEB 
Engineers Association during 2016 — 2017. During 
2011 - 13 he worked as Asst. Engineer in the KSEB 
in another office at Pattom. In the Annual 
function of KSEB Engineers Association, a Seminar 
on Solar Renewable Energy was conducted. In that 
context about one month before, among the 
companies conducting solar business, heard about 
this company also. Saritha.S.Nair representing 

hi/ 
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Team Solar Company had attended that function. 
He knew only later that it was Saritha S.Nair. 
He has also attended the Annual General Body 
function and was in the stage. The inauguration 
of the said function was by the then Power 
Minister Sri.Aryadan Muhammed. Home Minister 
Sri.Thiruvanchoor Radhakrishnan was also there. 
Saritha S.Nair was also in the stage. Team Solar 
Company had presented a paper. He did not notice 
whether the paper was presented by Saritha S.Nair 
or anybody else, for, he was not present there at 
that time. 

This Commission by letter dated 27-06-2016 
(Ext.X 645) requested him to furnish the video 
visuals and connected records of the Annual 
meeting of the KSEB Engineers Association held at 
Kodimatha Auditorium, Kottayam. He had produced 
two DVDs (already marked as Ext.X 643 and 644) . 
He does not know whether Saritha S.Nair or any 
staff of the Team Solar Company had approached 
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the KSEB in connection with their solar 
installation and Wind Mills. 

Sri.Aryadan Muhammed in his deposition dated 
29-06-2016 has stated thus: 


He knows about Team Solar Renewable Energy 
Solutions Pvt. Ltd. engaged in Solar equipments 
business. A woman by name Lakshmi Nair and a few 
other persons along with her came and met him in 
the Ernakulam Guest House where he was staying on 
a particular day. They introduced themselves as 
persons from Team Solar Company engaged in Solar 
installation business. They said they require 
assistance / help from ANERT. They explained to 
him about their company and their business and 
the various helps required for them from the 
ANERT. They said that it will be helpful if 
orders for supply of Solar Lanterns are given to 
them. He replied to them that for purchase of 
solar Lanterns by ANERT there is tender system 


and that the supply orders will be awarded to the 
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lowest tenderer and that if they want more 
details they can contact ANERT. He also said 
that if they require all those information's 
through him he will do that. He made enquiry in 
that regard with ANERT and got the information 
that for getting orders for supply of solar 
lantern there are two procedures to be followed 
after obtaining tenders from interested persons. 
The first one is technical bid and the other is 
the financial bid. The financial bids of the 
technically qualified tenders will be considered 
and it will be awarded to lowest tenderer. This 
was conveyed to them. Thereafter they did not 
contact or meet him. He did not enquire whether 
the ANERT had awarded Solar Lantern orders to 
them. The ANERT is under the Power Department of 
which he was the Minister. He is aware of the 
Circular issued by the Central Government in the 
MNRE for promoting Solar Renewable Energy 
Projects which are the alternative for meeting 
the deficiency of electricity in India providing 
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for Central subsidy and other benefits. ANERT 
was appointed as the Nodal Agency of these 
projects. The first project towards the aforesaid 
programme in Kerala was 10,000 Roof Top 
installation programme brought in the year 2012. 
This was settled by discussion with Central Power 
Minister Dr.Farooq Abdulla who came to Kerala and 
discussed with him and other Officers. The 
inauguration of 10,000 Roof Top programme was not 
done by Dr.Farooq Abdulla, he said. He had only 
discussed and finalised the project. The Central 


Minister 

had 

assured Central 

Subsidy to 

this 

project. 

An 

International Seminar 

under 

the 

auspices 

of 

ANERT regarding 

Solar 

Renewable 

Energy 

was 

held in 2012. 

The 

first 

day 


inauguration of this Seminar was to be done by 
Chief Minister Sri.Oomman Chandy but due to his 
inconvenience it was done by him. There was 
Exhibition Stall in the Seminar held in Mascot 
Hotel which was allotted by ANERT on first come 


basis. 


He is not aware of any requirement for 



allotting the stalls such as the person to whom 
it is allotted must be experienced in conducting 
solar business and must be included in the 
empanelled lists of ANERT and MNRE. He did not 
know at that time that Saritha Nair' s Team Solar 
Company had two stalls there. He came to know 
about it only later in connection with the 
enquiry. A fee of Rs.20,000/ — was fixed for a 
stall. An annual conference of KSEB Engineers 
Association was conducted in 2012 at Sumangali 
Auditorium, Kottayam. Being the Power Minister 
he was invited for inaugurating the Conference 
and he did it. He had only inaugurated the 
conference. He did not conduct or participate in 
the Seminars. He did not know who were all the 
persons who had participated in the Seminar. He 
also did not know whether Saritha S.Nair had made 
any talk regarding the solar subject in that 
Seminar. He did not see Lakshmi Nair there on 
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Saritha S.Nair was cross-examined by 
Sri.Aryadan Muhammed through his counsel, the 
relevant portion summarised thus: 

She was told that in page 8 of Ext.618 letter 
it is stated that as told by Thomas Kuruvila to 
avoid the delay in the Electricity Department 
Rupees Twenty Five Lakhs was paid to Sri.Aryadan 
Muhammed in his official residence Manmohan 
Bungalow. She said it is true. Again at page 9 
of the letter in which it is said several times 
Sri.Aryadan Muhammed had sexually abused her. 
She was asked the dates of such events. Her reply 
was that after talking to Thomas Kuruvila in 
January, 2013 she had such experience and that 
she had such connections right from 2011 when she 
got acquainted with him. Mainly it happened in 
Manmohan Bungalow and three times in Govt. Guest 
House, Ernakulam. One such occasion was after 
attending the function in Kottayam Sumangali 


Auditorium on coming back at Government Guest 
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House, Ernakulam. Sri.Aryadan Muhammed had 

received money from them in connection with the 
formation of renewable energy policy for solar 
mega power projects. Solar Energy Policy, she 
said, is not a project it is only a policy. She 
denied the suggestion that she had never seen 
Sri.Aryadan Muhammed in Manmohan Bungalow. She 
also denied the suggestion that the allegation of 
sexual harassment is false and is an imaginary 
creation of hers. She also denied the further 
suggestion that Sri.Aryadan Mohammed has not seen 
her alone so far. She admitted that, she had 
submitted before the Commission a letter with the 
endorsement 'Confidential' on 9 th or 10 th of 
February, 2016. To her estimation Sri.Aryadan 
Muhammed is above 70 years of age. The 

suggestion that he had completed 81 years was not 
denied, since she has no such information. She 
also denied the suggestion that in connection 
with the formation of the renewable energy 
policy, she had met Sri.Aryadan Muhammed on many 
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occasions is false. The abusive treatment to 
Saritha S.Nair, she said, is known to her P.A. 
Jisha, for, she told this to Jisha. It was 
suggested that the statement contained in Ext. X 
428 are untrue. She denied it by stating that the 
statement made by her before the Commission are 
true. 

Former Power Minister Sri.Aryadan Muhammed 
again cross-examined Smt.Saritha S.Nair through 
his counsel Senior Advocate Sri.Raju Joseph on 
10-02-2016 and 24-02-2016. (DW Vol. X-II PP 386 
to 429) 

Saritha Nair said that, 42 applications for 
subsidy for the installation of solar water 
heaters during 2010-2011 were submitted to ANERT. 
She does not remember the date of the application 
and other details. A reply dated 04-02-2012 was 
sent from ANERT stating that the application is 
incomplete in respect of many details. This 
might have been received. Since, it was not her 

k 
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responsibility she is not able to give a reply. 
She had participated in the Green Energy Expo 
International Conference held in Muscat Hotel, 
Thiruvananthapurm on 13 th 14 th and 15 th of March, 
2012. Stalls were arranged there based on the E- 
mail message received from ANERT. Since the 
allotments of the stalls were on the basis of 
first come first served she directly called and 
booked two stalls. She meets Minister 

Sri. Aryadan Muhammed for first time as per the 
directions of the C.M. in July, 2011; date she 
does not remember. Thereafter, she had met the 
Minister many times. When she went to Manmohan 
Bungalow to meet the Minister she saw his P.A. 
Sri.Kesavan. 

It was in December, 2011 Sri. Kesavan said, 
that for getting things done the Minister has to 
be paid. Rupees Seventy Five Lakhs was demanded. 
First she talks to Sri. Kesavan and then to the 
Minister. The amount payable to the Minister was 

lw> 



fixed, after series of discussions, on 06-12- 
2011. Initial payment fixed was Rs.25 lakhs which 
she has paid to the Minister in his official 
residence. In the Ministers office she was 
standing in front of him looking at him. 
Krishnettan and Ummer, personal staffs of the 
Minister were standing outside. But she does not 
know whether they had seen her paying the money 
to the Minister. The money paid to the Minister 
was the money received from customers Reginald 
George, Leelamma Reginaldand Raveendran.V.T for 
Wind Power Projects deposited in the Bank Account 
was withdrawn and paid. On 06-05-2012 a seminar 
and a workshop was conducted in connection with 
the Annual General Body Meeting of KSEB Engineers 
Association in Sumangali Auditorium at Kodimatha, 
Kottayam. Its inauguration was by Sri.Aryadan 
Muhammed. She presented a subject in the seminar. 
She was on the dais along with the Minister. She 
reached there by 9.30 A.M. and the function 


started at 10 A.M. 


The seminar was on Solar 
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Energy - A solution to Power Crisis. Notice of 
the programme was there but the person's 
delegates presenting the papers were not 
specified. The programme was recorded by IPRD. 
Regarding evidence she said the video visual and 
documents of the function will be available with 
IPRD and KSEB Electrical Engineers Association, 
Kottayam. Evidence to show that an exhibition 
stall was conducted there she said is available 
with the SIT which investigated the crime cases. 
There is mention in the expenditure report. Rs. 
15 lakhs was paid to the Minister through her 
personal staff by way of placing it in his 
official car while herself and the Minister were 
sitting on the dais. The Minister confirmed the 
receipt of the amount to her on the dais. The 
money was paid to the Minister for the Central — 
State Governments recognition for the Wind - 
Solar Power Projects and for the formation of 
Renewable Energy Policy. It was on the assurance 
that the Minister will do all this, money 

k 

/ 


was 
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paid to him. When she first met the Minister 
Sri. Aryadan Muhammed other members of the company 
staffs were also with her. No special 

introduction was required in her meeting with the 
Power Minister since the meeting was as 
instructed by the C.M. She had met the Minister 
several times in the Government Guest House, 
Ernakulam. Dates, she does not remember. She had 
talked to the Minister matters related to ANERT 
also through phone. On many occasions the 
Minister himself had attended the phone when she 
called and talked to him. If the Minister was in 
meeting the calls are attended by his P.A. Mr. 
Kesavan or Krishnan or Ummar and there were 
return calls. 75% of the phone calls made by her 

were attended to by the Minister himself. She 
knows about the decision of ANERT for 

distribution of solar lantern. She had talked to 
the Minister in connection with submission of 
tender by Surana Ventures a distribution 
of Team Solar and arranged it for them. 


company 
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She denied the statement that Team Solar had 
approached the Minister for orders for supply of 
solar lantern and that the Minister after 
ascertaining the position had informed her that 
the order can be given only on compliance of the 
legal requirements. She did not talk to the 
Minister about orders for supply of solar 
lantern. She has heard about the decision taken 
by the Power Department for construction of Solar 
Power Plant having the capacity to produce 500 
Mega Watt power in 2012. 


To a question whether Team Solar Company was 
having the eligibility for joining the 10,000 
roof top solar panel projects - her answer was 
that - the Minister has agreed to obtain all the 
recognition and received consideration by way of 
money. No such recognition was obtained. The 
mobile phone number 8606161700 was in her use and 
9447011324 belongs to Sri.Aryadan Muhammed. 
Exts.X 439 (a) is the phone call details between 
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the aforesaid two mobile phones for the period 
from 04-06-2012 to 10-05-2013. 35 calls are from 
the Ministers number to Saritha's mobile. Except 
8 calls all other calls were for less than a 
minute. 

She was also asked whether there is any 
contract or other documents to show her 
connection with Surana Ventures. She said, she 
had contacted the Minister only for finalisation 
of the tender and for settlement of the dues for 
Surana Ventures. 

Since the mobile phone call details of 
Saritha S.Nair was the basis for the allegation 
which have first come in the newspaper and media 
and then in the Legislative Assembly discussion 
which commenced on 13 th June, 2013 evidenced by 
the urgent resolution of Sri.Raju Abraham, MLA 
and others- the Commission through the SIT had 
obtained the CDR details of the two mobile phones 
9446735555 and 8606161700 used by Saritha S. 

hy 
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Nair. On verifying the said CDRs it was found 
that there were calls from the above two mobile 
phones used by Saritha S.Nair to the mobile 
phones of the personal staff, security etc. of 
the C.M. Sri.Oomman Chandy and other Ministers, 
mt.As . , Political leaders etc. It was decided to 
issue notice under Section 5(2) of the 
Commissions of Inquiry Act to some of these 
persons who had frequent contacts to and fro 
calls to the mobile phones of Saritha S.Nair. 
Accordingly, notice dated 21~05“2015 was issued 
to Power Minister Sri.Aryadan Muhammed (Ext.X 
623) . The questions put to him in the notice 

were 1) Do you know M/s.Biju Radhakrishnan and/or 
Saritha S.Nair (also known as Dr.R.B.Nair and 
Lakshmi Nair) , the prime accused in the solar 
scam personally? If so, kindly explain the nature 
of your acquaintance? 2) Did they or either of 
them contact you either in person or through 
telephone? If so, the purpose of visit / 

telephone contact. 

iW, 
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Sri.Aryadan Muhammed, has filed a reply to 
that on 16-06-2015 (Ext.X 624) . He said, he is 
not acquainted with either Biju Radhakrishnan or 
Dr.R.B.Nair and Biju never contacted him either 
personally or over phone. 

( Para 3 to 6 (Ext.X 624 ) from Paper Book - 
Deposition Vol.XVT) 

In paragraphs 3 to 6 of the reply he has 
stated thus: 

3."During May, 2012 Smt.Saritha S.Nair 
introducing herself as Lakshmi met me at 
Ernakulam while I was in the Guest House. I have 
no previous acquaintance with her. I am not able 
to recollect the exact date. Along with her 
there were two other persons about whom I had no 
previous acquaintance. I do not remember their 
names. She told me that she was the Chief 
Executive of a company known as 'Team Solar' 
which is in the field of Solar Power Generation. 


She also told me that her company was able to 
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supply any equipment or device to generate solar 
power and therefore any requirements of 'ANERT' 
for such equipments or devises could be met by 
her company. I did not promise anything. 
Thereafter on another occaOsion she again came to 
me accompanied by two other persons requesting me 
to give order to supply solar lanterns. This was 
at a time when ANERT was toying with the idea of 
supplying solar lantern to public as a part of 
creating public awareness about solar power 
generation. I told her that no order could be 
given without following the procedural 
formalities. ANERT was proposing to invite 
tenders from manufactures who are producing solar 
lanterns with standard quality and in case she 
became the lowest tenderer she would get the 
order. Thereafter she contacted me over telephone 
on two or three occasions with the same request 
and I gave the same reply. ANERT is an 
institution coming under Department of Power and 
I am in charge of that Department. To the best 
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of my information and knowledge no order to 
supply solar lantern was given to Team Solar from 
ANERT. 

4. During the same year the Power Department 
had invited expression of interest from 
companies/persons who could generate and supply 
solar power up to 500 MW. During that time she 
approached me personally and told me that her 
company was capable of generating and supplying 
the required power through solar system. I told 
her that there was no question of any direct 
negotiation and she had to go by the procedure of 
submitting EOI. However she did not submit EOI 
and hence there was no occasion to give any order 
to her in that regard. After the above said 
meeting also she had contacted me over telephone 
on three or four occasions and repeated her 
requests and I gave her the same answer. This 
time I expressed displeasure in contacting over 
phone frequently for the same purpose. 
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5. About an year ago ANERT had taken a 
decision to supply roof top solar panels capable 
of generating 1 KW solar energy to 10,000 houses. 
This time she again contacted me over phone and 
requested to accept her company's offer to supply 
solar panels to 10,000 houses. I told her that 
the programme of supplying roof top solar panels 
was implemented with the support of MNRE 
(Ministry of New and Renewable Energy) under the 
Central Government and State Government were 
giving subsidy. Since it was a programme 

supported by the Central Government only 
companies empanelled by the Central Government 
could be considered. Any of the companies in the 
panel could submit EOI and from those companies 
who had submitted EOI, 25 of them quoting lowest 
rate would be selected. Subsidy would be given, 
on the basis of the lowest rate quoted by the 
companies. However, roof top solar panels could 


be purchased from any of the selected companies. 
The above procedure adopted by ANERT was 
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explained to her and advised her to participate 
in the tender by giving EOI if her company was 
one among the empanelled companies. Even after I 
explained the procedure in detail, she contacted 
me over the phone three or four times again and I 
gave the same reply. X understand that her 
company was not among the empanelled companies 
and therefore no EOI was submitted by her. 

6. These are the occasions in which she had 
contacted me which I can recollect from my 
memory. This is my true and complete disclosure 
in compliance with your request contained in the 
letter referred to above." 

He was also issued a notice under Section 8B 
of the Act on 09-07-2015 (Ext.X 625) explaining 
the circumstances under which such a notice was 
issued namely, the substance of the allegation 
under item No.1 of the terms of reference settled 
by the Commission by order dated 07-11-2014. No 


reply received. 
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The telephone call details from the two 
mobile phones used by Saritha S.Nair to the 
mobile phone n umb er 9447011324 of Sri.Aryadan 
Muhammed for the period from 04-06-2012 to 10-05- 
2013 marked as Ext.X 439 (a) showed 80 contacts 

between 8606161700 and 9447011324 and one call on 
31-05-2013 from another mobile phone number 
9446735555 to the mobile phone of Sri.Aryadan 
Muhammed. Of the 80 calls, 34 calls were from 
his n umb er to Saritha's mobile. 

Sri.Aryadan Muhammed in reply to the notice 
under Section 5(2) of the Act, as noted above, 
has explained that Saritha S.Nair and two others 
came and met him in the Government Guest House, 
Ernakulam and explained about her solar business 
to him. He has also admitted telephone calls 
between them in the said reply. Sri.Aryadan 
Muhammed in his deposition before this Commission 
made on 29-06-2016 also spoke in terms of the 
reply filed to notice under Section 5(2). 




However, he had denied the various allegations 
raised against him by Saritha S.Nair in her 
deposition before this Commission on 27-01-2016, 
29-01—2016 and 02—02—2016. He has totally denied 
Saritha S.Nair meeting him as per the 

instructions of Sri.Oomman Chandy in Man Mohan 

Bungalow, the official residence of Sri.Aryadan 
Muhammed and submiting the project report. The 
alleged assurance given by him was also denied. 
It is the case of Saritha that the main purpose 
for which she paid money to Sri.Aryadan Muhammed 
was for obtaining Central — State recognition for 
her company and for the formation of the Solar 

Policy for Kerala. It was assured. She thus, 

a sum of Rs.25 lakhs to Sri.Aryadan Muhammed 
personally in his official residence at Manmohan 
Bungalow and another sum of Rupees Fifteen Lakhs 
through the staffs while the Minister and herself 
were in the Sumangali Audi tor ium for the Annual 
Conference of KSEB Engineers Association. Both 
the alleged transactions were denied by him; he 
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even denied the presence of Saritha S.Nair in the 
Sumangali Auditorium at the time when he 

inaugurated the Annual Conference of KSEB 

Engineers Association. According to him, he did 
not see her in the stage or in the function. 
Sri.Raju Joseph, Senior Counsel appearing for 
Sri.Aryadan Muhammed cross-examined Saritha 

S.Nair on 27-06-2016 very elaborately 
particularly with reference to the presence of 
Saritha S.Nair in the Sumangali Auditorium in the 
stage when Sri.Aryadan Muhammed inaugurated the 
function. True, she did not produce any 

documentary evidence to show that she was an 
invitee to the function or that she was present 
in the function at that time in the stage. There 
is no material or evidence to show that she 
through her staff has handed over a sum of Rs.15 
lakhs to Sri.Aryadan Muhammed putting it in his 
official car or that he had confirmed the receipt 
of money while sitting in the stage. 
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As already noted, an Executive Engineer and 
an Assistant Engineer of the KSEB (the office 
hearers of the KSEB Engineers Association) were 
examined before this Commission. They were 
requested to produce the video/audio visuals of 
the function conducted in the Sumangali 
Auditorium. Accordingly, they have produced two 
CDs containing the Audio/Video visuals of the 
seminar conducted in the Sumangali Auditorium. 
The Executive Engineer has positively admitted 
the presence of Saritha Nair in the function. He 
said, since, the subject for the seminar was 
regarding solar renewable energy a retired Deputy 
Chief Engineer, of the KSE Board who is a life 
member of the Association has suggested in the 
meeting that since team solar company is in the 
field of solar Renewable Energy, Saritha S.Nair 
must be invited to make a speech on the subject 
and accordingly she was invited. The CDs. 
produced by him were played in the sitting. 
Saritha S.Nair's presence in the stage when 
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Sri.Aryadan Muhammed was inaugurating the 
function was noted in the visual. The former 
Minister Sri.Thiruvanchoor Radhakrishnan was also 
seen there in the function. Sri.Shajukumar, 
Asst. Engineer in his deposition has also 
confirmed the same. Thus, from the oral evidence 
of the KSEB Engineers and the documentary 
evidence afforded by the visuals in the two CDs 
produced by them, it is very clear that Saritha 
S.Nair was an invitee to the function and that 
she was there in the stage along with Sri.Aryadan 
Muhammed and Sri.Thiruvanchoor Radhakrishnan. 

Saritha S.Nair had stated in her deposition 
that after the receipt of Rs. 15 lakhs on that 
day, he, in his speech had specially introduced 
the Solar Company. This was denied by 
Sri.Aryadan Muhammed. The Executive Engineer to 
whom it was asked, said that he does not remember 
now whether such a reference was made by 
Sri.Aryadan Muhammed in his speech. 
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When, Sri.Oomman Chandy former C.M. was 
examined before the Commission on the CD produced 
by the Executive Engineer, KSEB before this 
Commission, the relevant portion was played to 
him. From the audio/video visuals it could be 
seen that Sri.Aryadan Muhammed in his speech, 
looking at Saritha S.Nair who was sitting in the 
stage, mentioned that she had met him as 
instructed by C.M. Sri. Oomman Chandy and said 
that everything that is possible have to be done 
for the Mega Watt project for Kerala. Sri.Oomman 
Chandy on seeing the audio visuals had admitted 
this. Thus the whole story put forward by 

Sri.Aryadan Muhammed to demolish the allegations 
made by Saritha S.Nair in her deposition made on 
27-01-2016 andin the cross-examination fall flat 
and stand destroyed. Saritha S.Nair had clearly 
stated in her deposition that after the 

registration of Team Solar Company their idea was 
to concentrate in Mega Solar Projects and for 
that purpose a Solar Energy Policy has to be 

M 
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formulated for Kerala so that various incentives 
such as Central State subsidy, IREDA financing 
loans and other benefits for Mega projects could 
be obtained. It is for that purpose she, as the 
person responsible of Team Solar Company, had 
contacted the C.M. Sri.Oomman Chandy and then the 
Power Minister Sri.Aryadan Muhammed as per the 
instructions of the C.M. and obtained the 
assurance from the Power Minister. It is mainly 
for getting the Central - State Government 
recognition, licenses and for the formation of 
the Solar Policy, the Team Solar Company through 
her has paid substantial amount to Sri.Oomman 
Chandy and Sri.Aryadan Muhammed in her case. 

Apart from the revelations of Sri.Aryadan 
Muhammed in the speech made in the KSEB Engineers 
Association Annual Conference on 05-06-2012 in 
the Sumangali Auditorium, the evidence afforded 
by the Government file G.O. 49/2013/PD would also 
reveal that it is at the instance of the Power 
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Minister Sri.Aryadan Muhammed the Director, ANERT 
took the initiative by submission of the proposal 
for consideration in a meeting to be convened by 
the Power Minister. This is simultaneous, with 
the speech made by him about Team Solar Company. 

From all the above circumstances, the 
Commission would like to enter a finding that the 
allegations put forth by Saritha S.Nair before 
this Commission has some substance. The former 
C.M. Sri.Oomman Chandy and former Power Minister 
Sri.Aryadan Muhammed are responsible for that. 

Therefore, the next point to be considered is 
as to whether these steps taken by the aforesaid 
two persons for promoting the Mega Solar projects 
of Saritha S.Nair and her company — Team Solar 
Renewable Energy Solutions are supported by 
consideration/gratification. The case stated by 
Saritha S.Nair that since, in spite of the 
assurance given by Power Minister Sri.Aryadan 
Muhammed, no steps in that regard were taken. 
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P.A. to the Power Minister Sri.Kesavan told her 
that something has to be paid to the Minister. 
It is stated that there were negotiations about 
the amount to be paid and a decision was taken on 
06-05-2012. As a result, a sum of Rupees Twenty 
Five Lakhs lakhs was paid to the Minister in his 
official residence at Manmohan Bungalow and a 
further amount of Rupees Fifteen Lakhs was paid 
through her staff in the premises of Sumangali 
Auditorium when the function was going on. 

Sri.Kesavan, Addl. P.S. to the Power Minister 
was examined before this Commission on 21-06-2016 
(Depo. Vol.XV Pp 177 - 207). <CW 149). 

He was with Sri.Aryadan Muhammed when he was 
the Power Minister in 2005 to 2006 and later from 
2011 May until 28 th of May, 2016. He is a retired 
Higher Grade Under Secretary in the Secretariat. 
Main duty assigned to him was arranging the 
programmes, trips etc. of the Minister. He is 
one of the two Members who accompany the Minister 
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in his travel on alternative days. One of the 
Gunmen will also accompany the Ministers. 
Minister Sri.Aryadan Muhammed had used two mobile 
phones of his own. 9446008001 given from KSEB and 
the other 9447011324. According to him Minister 
will not take the phone directly. The person 
accompanying him will attend and after 
ascertaining the person calling it is intimated 
to the Minister and if he wants to talk to that 
person it will be given to the Minister. If 
calls come when the Minister is in meeting or 
otherwise engaged it will be intimated to them. 
If the calls are from VIPs, it will be intimated 
to the Minister and Minister calls that person. 
This is the usual practice. In the official 
residence of the Minister Man Mohan Bungalow his 
family is not there. Once in a year family 
comes, stays there for two days and return. 
Police and Gunman stay there; besides Cook, Peon 
and P.A. will be there. The Minister had faith 


in him but did not tell confidential matters to 



him. 


Official matters and at times their family 


matters were discussed. He has heard of Saritha 
Nair known by the name Lakshmi Nair only after 
the news regarding her arrest in connection with 
solar scam came in print and visual media. 
Before that he has not heard of Team Solar 
Company. He had seen Lakshmi Nair twice in the 
Secretariat. She came alone. On both these 

occasions Saritha asked him whether the Minister 
is in his office and whether she can see. He only 
gave reply to that and never talked to her on 
other matters. Whenever she came she was well- 
dressed. Except on the two occasions Lakshmi Nair 
came to meet the Minister to his knowledge, she 
did not come and see the Minister when he was 
attending outside functions when he was with the 
Minister. He was present along with Minister 
Sri.Aryadan Muhammed while the Minister was 
inaugurating the function of the KSEB Engineers 
Association in Sumangali Auditorium. He said 


that the statement of Saritha S.Nair before this 
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Commission that she sat along with the Minister 
in that stage is not correct. On that day he was 
sitting below the stage in the front side. He 
could see all the persons sitting in the stage. 
Lakshmi Nair was not on the stage. This function 
was subsequent to his meeting Saritha Nair on 
earlier occasions. He was entrusted with the 
reply to the letter sent from this Commission 
under the caption 'Confidential' prepared after 
discussion with his advocates for producing it 
before the Commission. He entrusted the same to 
the Secretary of the Commission. The cover 
containing the reply was not pasted by him, but 
he did not read the contents of the cover. He 
pretended ignorance of many of the other matters 
sought to be ascertained from him. However, when 
it was brought to his notice the statement made 
by Saritha S.Nair before this Commission on 27- 
01-2016 he denied the alleged payment of Rs.15 
lakhs to him and said other matters he had not 


see. 
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In view of the findings entered regarding the 
presence of Saritha S.Nair on the stage along 
with the Minister in the function conducted in 
Sumangali Auditorium, the statement of 
Sri.Kesavan in his deposition that though he was 
sitting in front of the stage from where he can 
see all persons sitting on the stage and had seen 
Saritha S.Nair earlier, he did not see Saritha 
S.Nair either on the stage or in the premises 
being a blatant lie his other statements in 
regard to the other relevant matters has to the 
considered only with a pinch of salt. 

Regarding the payment of the amounts to 
Sri. Aryadan Muhammed she has stated that Rs.25 
lakhs was drawn from the Bank account in which 
the money received from certain customers 
mentioned by her was deposited. The Bank 

accounts and other details are seized / collected 
by the SIT and criminal cases are pending. 
Therefore, it is a matter for verification. 
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The role of Sri.Aryadan Mohammed is also 
dealt with in connection with the letter dated 
19-7-2013 written by Saritha S Nair. She, in her 
depositions given before the Commission available 
in Paper book of depositions Vol. X Part I and 
Part II and the confidential sitting held on 29- 
6-2016 etc., has stated the allegations against 
him. He was afforded opportunity through his 
advocate to cross examine Saritha also. 

Allegations of illegal gratification both 
sexual and corruption are raised against him. 
All, mainly with reference to the Kerala Solar 
Policy. The Commission has also considered this 
in the context of application of the provisions 
of the PC Act. 

Now coming to others. 

The UDF Ministers had inaugurated the 
functions, Energy Marts, State wide conference of 
the solar projects of providing solar panels in 
one each of the Harijan colonies in the 14 
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districts of Kerala. The UDF MLA's had 
recommended the projects of Team Solar Company of 
Saritha S.Nair for installation of solar street 
lights in their constituencies by utilising the 
MLA fund. The ministers who inaugurated the 
functions noted above are Minister for 
Agriculture Sri. Mohanan, Sri. Ganesh Kumar, 
Plannning Minister Sri. K.C.Joseph, Minister 
Sri.P.J.Joseph, Tourism Minister Sri.Anil Kumar, 
Revenue Minister Sri.Adoor Prakash, and Harijan 
Welfare Minister Smt.P.K.Jayalakshmi. Sri.Mons 
Joseph MLA, and Sri. Vishnunath MLA had 
recommended Saritha's Teamm Solar company for 
installation of solar street light by utilising 
their MLA fund, were examined and their 
depositions recorded. Sri. Hibi Eden MLA 
according to Sritha S Nair had helped her in 
settling her cases. Their depositions are 
recorded. Besides, Sri.Thampanoor Ravi, Ex MLA 
and Sri. Benny Behanan MLA all of them were 


examined and their depositions recorded. 
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Besides Sri.K.C.Venugopal MP, and Sri. Jose K 
Mani MP against whom allegation based on 
telephone calls and otherwise are raised by 
Saritha evident from the telephone calls or 
otherwise were examined and their depositions 
recorded. Their names and deeds occur in the 
letter written by Saritha S.Nair. In the case of 
Sri.K.C.Venugopal allegation of sexual 
satisfaction by Saritha and corruption by Biju 
Radhakrishnan are alleged. 


Sri. K.C.Venugopal, M.P 

Both the Solar Scam accused Biju 
Radhakrishnan and Saritha S Nair had raised 
serious allegations against Sri. K.C.Venugopal 
M.P. Sri. Biju Radhakrishnan has alleged payment 
of money for the purpose of getting MNRE channel 
Partnership for which, according to him, 
applications and other details were entrusted to 
Sri.K.C.Venugopal who was the Central Minister 
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for State in the Energy Department. Both the 
papers and money, according to Biju Radhakrishnan 
were given to Sri. Venugopal in his residence at 
Alapuzha through a relation of his by name 
Nagarajan who was the driver of 
Sri.K.C.Venugopal. 


The allegation of Saritha S Nair is that she 
had met him both in his residence at Alapuzha and 
in New Delhi to invite him for the inauguration 
of their Energy Mart at Kozhikode and that he had 
outraged her modesty. 


Her deposition available at DW Vol X speaks 
about his sexual appetite and cruel behaviours. 
Saritha has alleged in the confidential letter 
given to the Commission in sealed cover marked as 
Ext .X 428. Saritha was cross examined by senior 
counsel Sri. S.Sreekumar, on his behalf available 
at p 50 to 65 of the deposition of Saritha in the 
confidential sitting held on 27-06-2016 both with 


reference to Ext.428 



and with reference to the 
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original letter dated 19-07-2013 written by 
Saritha. Sri. K. C. venugopal and Nagarajan were 
examined as CW 153 and 131 respectively and their 
evidence is available at DW Vol.XV Pp 287 and 322 
DW Vol XIII Pp 58-66 respectively. 

The mobile phone used by Sri. K.C .Venugopal 
while he was the Central Minister is 9013180106 
besides he has got another number 9447016661. 
The call details between his mobile number 
9013180106 and Saritha's mobile No.8606161700 for 
the period from 14-06-2012 to 13-05-2013 as per 
Ext.X 446(a)- CDR shows 49 calls. Similarly from 
another n umb er used by Saritha 9446735555 to his 
above mentioned number for the period from 25-09- 
2012 to 30-05-2013 (Ext.X 446(b)) shows 8 calls. 
He admitted both as seen from the CDRs shown to 
him. He has made an explanation at Pp 307-308 of 
his deposition to the effect that he did not talk 


to Saritha Nair over phone. 



Sri . K. C. Venugopal, it is understood, has 
filed a defamation case in the Chief Judicial 
Magistrate court, Ernakulam against the 
publication of Saritha S Nair's letter dated 19- 
07-2013 in the media and the same is pending. 

Any way in view of the allegations raised by 
Biju Radhakrishnan and Saritha S.Nair in their 
evidence particularly the telephone call details 
and the contents of the letter dated 19-07-2013 
of Saritha S.Nair, Commission on preponderance of 
probability finds that there was some sort of 
connection between him and Saritha S.Nair. 

The Commission, in the context of application 
of the provisions of the Prevention of Corruption 
Act, has suggested for examining the position in 
the case of Ministers, Political leaders, other 
than Central Minister Sri.Palani Manickam whose 
name occur in the letter written by Saritha 
S.Nair. The detailed consideration with reference 
to the letter of Saritha S.Nair is dealt with 
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under CM and his office as well as SIT. Hence not 
repeated. It will apply to Sri. K. C. Venugopal 
also. 

Allegation is there against ADGP 
Sri. Padmakumar IPS, now ADGP and his deposition 
is also recorded. 

The KPCC General Secretary Sri. Subramanian 
himself for his wife's brother entered into to 
MOU for dealership of Team Solar by paying R 9 
lakhs shows the influence of these accused with 
the persons mentioned above. 

All are public servants. They are expected 
to deal with the people they represent. When 
public servants like Ministers, MLAs, MPs etc., 
openly inaugurates the functions of people 
engaged in business of the nature conducted by 
the accused in the solar cases they are expected 
to ascertain the credibility etc., before 
undertaking to attend their functions. Some safe 
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guards in the matter by legislation including 
some sort of penalty on them have to be made. 

In connection with the telephone call details 
furnished by the parties - confidential notices 
were issued and replies obtained from them. It 
is compiled in the form of a book for easy 
reference. 

The telephone call details of all those who 
are alleged to have contacts with Saritha S.Nair, 
so far as possible, were collected, analysed and 
marked through Saritha S.Nair, which are 
available in her deposition and in the exhibits 
volumes. 


The telephone call details were put to each 
one of them. Since those details, mostly were 
obtained through government sources it cannot be 
disputed. But explanations are available for them 
which each one of them have offered also. 




DEPOSITION OF SRI.PAUL ANTONY, ADDL. CHIEF 
SECRETARY, POWER & INDUSTRIES DEPARTMENT 

EXAMINED ON 16 th DECEMBER, 2016. 

(CW 212) 

G.O. (Rt) No.137/2010/PD dated 11-06-2010 is 
the one issued by the State Government in the 
Power Department designating ANERT in Kerala, the 
Competent Authority for implementation of Solar 
Power Policy as in connection with Jawaharlal 
Nehru National Solar Mission JNNSM. (Ext.X 806). 
The responsibilities of ANERT were specified. 
When Power Projects applications received after 
approval it must be periodically reported to the 
Government. It must be submitted before the 5 th 
of the succeeding month. He does not remember 
whether there is any machinery to verify whether 
it is being followed. 

He has brought the file in G.O.No. 49/2013/PD 
dated 25-11-2013 (Government file 555 pages and 
note 78 pages) as required and hands over to the 
Commission for perusal. He has also furnished a 
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note - report received by him in regard to the 
visit of Team Solar Company in KINFRA PARK, 
Palakkad - Lr.No.Kin/V/IITP/2016-17 dated 
14-12-2015. (Ext.X 867). 


Regarding Saritha S.Nair acting as a 
middleman in the property deal between Cochin 
Port and Lulu Group International since the 
witness was the Chairman of Cochin Port Trust 
from 2011 to 2016 he was asked personally about 
it. He replied that there was no such occasion. 
The deal was over prior to his taking charge as 
the Chairman Cochin Port. 

The production of energy from solar when 
compared to other States in India is behind. He 
cannot say now how much Mega watt solar energy is 
produced in India. 

KSEB charges domestic consumers less than the 
charge on other consumers. 
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He was asked, if for domestic consumption 
solar energy is produced through the media of 
Roof Top etc. and the power produced by KSEB is 
sold for Industrial and commercial purposes at 
higher rate KSEB will get more profit. He 
answered - if the BPL people meet their needs 
through roof top plants it will be profitable to 
the KSEB. 

During the UDF Government, the target 
expected by Central Government regarding 
production of solar energy could not be achieved 
in Kerala. 

The Kerala solar energy policy, 2013 was 
mooted by ANERT at the instance of the State 
Power Minister Sri.Aryadan Muhammed on -2012. 
It was issued as per Government Order 
G.O.No.49/2013/PD dated 25-11-2013. 

The draft policy was prepared by a Committee. 
Objections called for by publishing the draft in 
the ANERT website. 
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Regarding insertion of a sentence in para 3 
of the preamble to the policy by way of 
modification of the preamble portion para 3 - the 
Addl. Chief Secretary, Niveditha P.Haran in the 
note file made a note... scamsters...' 

This note was approved para 107 by the Power 
Minister Sri.Aryadan Muhammed. Order to place 
this for Cabinet decision. Also stated show this 
to the C.M. and get his signature. The C.M. also 
affixed his signature. 
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DEPOSITION OF SRI.G. SHAJ KUMAR, ASST. EXE. 

ENGINEER - CW 162 

Sri.G.Shaj Kumar, Assistant Executive 
Engineer, working at Vydhuthi Bhavan, Pattom was 
examined as CW 162 on 25-07-2016 and his 
deposition recorded. Ext.X 645 is marked through 
him. (Depo. Vol.XVII Pp 23 - 27). 


He was the General Secretary of the KSEB 
Engineers Association during 2016 - 2017. During 
2011 - 13 he worked as Asst. Engineer in the KSEB 
in another office at Pattom. In the Annual 
function of KSEB Engineers Association, a Seminar 
on Solar Renewable Energy was conducted. In that 
context about one month before, among the 
companies conducting solar business, heard about 
this company also. Saritha.S.Nair representing 
Team Solar Company had attended that function. 
He knew only later that it was Saritha S.Nair. 
He has also attended the Annual General Body 
function and was in the stage. The inauguration 
of the said function was by the then Power 
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Minister Sri.Aryadan Muhammed. Home Minister 
Sri.Thiruvanchoor Radhakrishnan was also there. 
Saritha S.Nair was also in the stage. Team Solar 
Company had presented a paper. He did not notice 
whether the paper was presented by Saritha S.Nair 
or anybody else, for, he was not present there at 
that time. 

This Commission by letter dated 27-06-2016 
(Ext.X 645) requested him to furnish the video 
visuals and connected records of the Annual 
meeting of the KSEB Engineers Association held at 
Kodimatha Auditorium, Kottayam. He had produced 
two DVDs (already marked as Ext.X 643 and 644) . 
He does not know whether Saritha S.Nair or any 
staff of the Team Solar Company had approached 
the KSEB in connection with their Solar 
installation and Wind Mills. 
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DEPOSITION OF SRI.N.T.JOB, EXE, ENGINEER - CW 161 
Sri.Job, N.T., Executive Engineer, KSEB, 

working at Trichur was examined before this 
Commission as CW 161 on 25-07-2016 and his 
deposition is recorded. Exts. X 642 to 644 were 
also marked. (Depo.Vol.XVII Pp 7 - 22). 


He was General Secretary of the KSEB 
Engineers Association during 2011 - 2012. The 
Annual General Body meeting of the Association 


was held in Sumangali Auditorium at Kodimatha, 
Kottayam District on 5 th and 6 th of May, 2012. A 
National Seminar and Annual General Body meeting 
were conducted. The subject of the National 
Seminar was "Solar Power - Solution to Power 
crisis in Kerala". The inauguration of this was 
held on 06-05-2012 by the then Power and 
Transport Minister Sri.Ariyadan Mohammed. It was 
the inauguration of the General Conference. The 
Seminar was inaugurated by then Home and 


Vigilance 


Minister 


Sri.Tiruvanchoor 
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Radhakrishnan. The Brochure of the Programme 
dated 06-05-2012 is Ext.X 642. All the details 
of the programme were recorded there. There was 
no recording in the programme to show that 
Saritha Nair had dealt with any centre. But, 
Sri.P.C.Thomas who retired from KSEB as Dy. Chief 
Engineer is a life member of the Association. He 
in the Association had stated that since the 


subject of the seminar is solar power solution to 
power crisis in Kerala, Team Solar Company with 
deals with solar equipments etc. if given an 
opportunity to talk about the subject will be 
beneficial. On that basis the Association 


decided to give an opportunity to her after the 


seminar. 


Accordingly, Saritha S.Nair 


representing the Team Solar Company had 
participated in the function. But, the talk 
about the subject was by another person of the 
company. Saritha S.Nair was also there in the 
stage along with other persons when Sri.Ariyadan 


Muhammed was in the stage. 

Uy 


Saritha S.Nair was 
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there at the time when Thiruvanchoor 
Radhakrishnan was also in the stage. They did 
not talk to Saritha Nair about the solar energy 
personally. Team Solar Company was afforded 
opportunity to talk about Solar subject after the 
seminar. Therefore Saritha Nair went out of the 
stage after the seminar was over. 

Minister Sri.Ariyadan Muhammed talked about 
half an hour after the inauguration. He does not 
remember whether the Minister he meets mentioned 
about Team Solar Company. In the said function, 
he was sitting in the stage on the right side. 
Probably because of that he did not particularly 
notice Saritha Nair her dressing and her 
allegiant look. Exhibition stalls were there in 
connection with the seminar. Team solar company 
was given stall. The Ministers who attended the 
seminar had passed through the stalls but he did 
not remember they had visited the stall. The 
visual of the function and the seminar in two CDs 
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- Part I and Part II - held on 06-05-2012 as 
requested by the Commission produced as Ext.X 643 
Part I and 644 Part II. Both the CDs were played 
to witness. Welcome speech is made by him after 
the presidential address Minister Sri.Ariyadan 
Muhammed had inaugurated the function. It can be 
heard. In the stage, himself, President, 
Minister other departmental officers are seen in 
the front row. In the row just behind on the left 
side of the stage Saritha Nair is seen seated. 
Sri. Tiruvanchoor Radhakrishnan came to the stage 
after the inaugural speech of Sri.Ariyadan 
Muhammed. At the time of made by Tiruvanchoor 


Radhakrishnan also Saritha Nair was in the stage. 


The seminar started after the Ministers had left 
the stage after inaugural function. Saritha Nair 


was left the stage after the inaugural function, 
he understands. Sitting in the stage the seminar 
presentation screen cannot be seen. So all of 
them got down from the stage. He remains, in the 
stage. He does not remember now whether he, the 
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Association President or the Ministers had talked 
about the projects of Team Solar Company. He did 
not see any other Ministers talking to Saritha 
the stage. Saritha S.Nair happened to be 
in the stage at inauguration function since all 
those who are to present papers in the seminar 
were seated in the stage. Saritha Nair also was 
in the stage not because of the instructions or 
directions from anybody else. Team Solar Company 
was given a stall at the request of Sri.Thomas. 
The inaugural function was started at 10 A.M. He 
said he knows about the intensive by way of 
subsidy declared by the Central and State 
Government for promoting solar energy. It is 
helpful xn implementing new project. The two CDs 
produced containing the programmes for convenient 
say had been edited. 

The Special Investigation Team headed by 
Sri. A. Hemachandran, IPS or any other members of 
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the said Team did not contact the Association or 
take statement. 

The evidence available in the matter afford 
sufficient grounds to say that they knew Saritha 
S.Nair and Team Solar Company and helped in one 
way or the other knowingly or unknowingly. The 
telephone call details not a few but in good 
numbers, afford grounds for believing that those 
persons had some sort of connections with Saritha 
S.Nair and her company. 
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Item no. (ii) and (iii) as per the terms of 
Reference is 


'(ii)Whether the Government have sustained 
any financial loss in connection with 
transactions involved in the said 
allegations? If so how much? Whether this 
could have been avoided? Who are the 
persons responsible for the same? 


(iii)Since both these relate to the same 
issue namely, the financial loss to the 
government, they are dealt with together. 
On the question, the admitted position is 
that the government did not part with any 
money to Team Solar Company or Solar Scam 
accused Saritha S.Nair and Biju 
Radhakrishnan or to any of their 
associates. The allegation is only that the 
so ^- ar scam accused have paid the money 
collected from their customers to Kerala 
Police Association, to the Chief Minister, 
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the Minister for Power, some other 
Ministers, Private Secretaries, etc. 
However, these matters are not the subject 
matter of these items .' 


There is some allegation that through the 
Chief Minister and the Minister for Power, ANERT 
lost money. ANERT, the nodal agency of the 
Central Government in the MNRE, is the agency for 
the production, development and distribution of 
solar energy both for domestic and industrial 
purposes by utilizing the various benefits such 
as Central subsidy, etc. for promotion of solar 
renewable energy. ANERT entered into an MOU, 
after following the procedure prescribed for 
purchase of Solar Lanterns with Surana Telecom 
and Power Ltd. , Secunderabad for supply of 28000 
solar lanterns at the rate of Rs.1889/- for a 
total consideration of Rs.5,28,92,000/-, for 
being distributed to ration card holders. Time 
schedule was fixed for supply of the same. They 
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did not properly adhere to the time schedule. 
They have supplied only 2500 solar lanterns. Even 
those supplied by them, many were defective. 
Though initially ANERT raised objections, 
allegation in that, they paid the value of those 
2500 solar lanterns at the rate of Rs.1889/- at 
the instance of the CM and the Minister for 
Power. Perusal of the relevant files produced by 
ANERT would show that though defects were pointed 
and correspondence ensued all on a sudden, as if 
the defects were cured, payment were effected. It 
is a matter for verification. it would also 
appear from verification of the files produced by 
ANERT that all is not well with the functioning 
of ANERT. The only serious project which they 
have implemented by availing the MNRE declared 
benefits is the 10000 roof top program. Even 
that, for the last 3-4 years they could carry-out 
only less than 8000 solar roof top installations. 
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Sri.C.L.Anto who appeared before the 
Commission as a witness has said he had prepared 
a solar-cum-waste management project under his 
financial module PPP (Public Private 

Partnership). 

This was a project prepared from his 
experience that the then Chief Minister of Kerala 
Sri.K.Karunakaran had implemented a project 
prepared by adopting his financial module PPP and 
established Nedumbassery Airport. The Government 
investment in that is only 25 % (percent) , but 

the entire control is with the government. 
According to Sri. An to who was very close to 
Sri.K.Karunakaran as he called Sri.Anto 'pavam 
payyan', Chief Minister Sri.Oommen Chandy and 
other Congress Leaders knew him very well. He 
submitted the Solar-cum-Waste Management Project 
of Rupees One Lakhs Sixty Thousand Crores to 
implement it by adopting his modified form of 
financial module PFSAR. He had submitted this to 
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the Chief Minister Sri.Oommen Chandy personally 
in the year 2011 itself and the CM sent it by his 
endorsement in writing with his signature to the 
Planning Minister for the discussion and 
preparation of cabinet note. According to 
Mr. An to, if this project had been implemented by 
using his financial module on co-operative basis 
the government could have produced solar energy 
at lesser cost and save substantial revenue. He 
has also a case that employment could have been 
given to many and so many others advantages could 
have been achieved. 

This matter has been elaborately dealt within 
the depositions of Sri.P.C.George, Former 
Government Chief Whip, the CM Sri.Oommen Chandy, 
Sri.C.L.Anto and Sri.Jose Kuttiyani, Ex-MLA. 

This apart, though not for the solar scam 
accused, lakhs of Rupees had to be spent from the 
coffers of the Government for maintenance of law 
and order in the Secretariat and its premises to 

hy 




meet the protest of lakhs of people as an off 
shoot of solar scam and the large scale protest 
of the LDF workers and in the CM's public contact 
programme during that period. 

Needless to say, amounts had to be spent in 
connection with the solar scam inquiry. If all 
the aforesaid circumstances can be treated as 
financial loss to the revenue in that sense it 
can be said that the government has sustained 
substantial financial loss in connection with the 
transactions involved in the allegations. 
Needless to say that the person who are found 
responsible under the first limb are the persons 
responsible. 

Coming to item (iii) , it has come out from 
the evidence of MLA Sri.Vishwanath, Sri.Mons 
Joseph, PA to Sri.Shanavas MP, that they have 
recommended Team Solar Company for installing 
solar street lights in their respective 
constituencies by utilizing MLA funds. Of course 
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this could not be achieved. The steps for solar 
electrification in all the police stations in the 
north zone of State, according to Saritha S.Nair 
were taken at the instance of the Kerala Police 
Association to whom the substantial amounts have 
been paid in connection with annual function. 

This apart it is alleged that the government 
have taken a decision to insist for setting up 
solar installations in the building having a 
plinth area of 2000 sq.ft, and above for the team 
solar Company such allegations are there. But it 
does not appear that any financial loss have been 
suffered by the Government on that account. 

It is answered accordingly. 



Item No. 4 of the Terms of Reference reads: 

"Whether any lapse occurred in dealing 
with the complaints being raised since 
2005 with regard to the persons involved 
in the solar scam and allied financial 
transactions? If so, who are responsible 
for them?" 

Mr.Bijo Alexander sent a letter to this 
Commission dated 17/11/2014 stating thus: 

In pursuance of the direction issued by the 
Commission I had addressed secretaries of various 
departments and all the District Police Chiefs in 
Kerala to gather information of petitions filed 
by the victims of Team Solar and its allied 
agencies vide reference cited Ilnd and Illrd. 

The response on that along with proforma 
report received from the District Police Chiefs 
of Idukki and Palakkad district were already 
submitted before the Hon'ble Commission. 
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The District Police Chief Idukki has sent a 
second report in the prescribed proforma. On 
perusal of the same it is seen that one more case 
l*' Cr. 318/14 of Vandanmedu police station was 
added to his previous report. No details of any 
petitions received at any stations is seen 
included in the proforma report. The same is 
attached as attachment I. 

The District Police Chief, Kannur could not 
more apart from the details of cases 
received from the State Police Chief, Kerala. 
The same also attached as attachment 2. Perusing 
the report of District Police Chief, Kannur it is 
seen that total four petitions were received at 
Kannur town station and 1 case was registered 
and other petitions were clubbed with the crime 
case registered. 

The copy of letter issued to the Circle 
Inspectors under city police by the District 
Police Chief, Kozhikode City directing them to 
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report: with certification after verifying the 
records for the case and petitions against Team 
solar has been received. Further reports of 
those CIs are to be received. Copy of the letter 
of District Police Chief, Kozhikode City is 
attached as attachment 3. I will send reminder 
letter to all the Circle Inspectors of Kozhikode 
city to expedite the actions. 

Letter dated 05/11/2014 of the Secretary of 
Power department was received at my office in the 
proforma given in reply of letter given to 
various departments of the government. The reply 
letter furnishes a NIL report. The letter is 
attached along with this report as attachment 4. 
The Additional Chief Secretary (SSA) Home had 
forwarded a copy of the letter addressed to the 
secretary of the Hon. Commission to my office. 
The letter is attached as attachment 5. 

Departments namely Forest & Wild life, 
Cultural Affairs, Industries, Norka, Information 
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& Public Relations are not responded till date 
and I have deputed Sri .Musthafa, GSI and Saijan, 
SCPO of the Investigation Team to proceed to 
Thiruvananthapuram and conduct enquiries about 
the follow up action taken by these departments 
on the letter sent by me. 

Since the information received from the some 
District Police Chiefs not exhaustive and 
descriptive as what the Hon. Commission sought 
for but only the details of cases registered, I 
have addressed Police Inspector Generals of each 


ranges 

and 

all the 

District 

Police 

Chiefs 

to 

impress 

subordinate 

offices 

in providing 

the 

details 

of 

petitions 

against 

'Team 

Solar' 

and 


allies from 2005 onwards at the earliest. 

I have also intimated the Inspector Generals 
and all the District Police Chiefs in Kerala 
about the instructions given by the District 
Police Chief, Kochi city to all police stations 

M 



for providing required, information which the Hon. 
Commission observed beneficial. 


Copy of letters sent to Inspector Generals 
and District Police Chiefs are enclosed herewith 
for kind information as attachment 6 and 7. 

The Commission wrote a letter dated 
27/11/2014 to Mr.Bijo Alexander, ACP, Thrikkakara 
with reference to his letter dated 17/11/2014. 

A careful scrutiny of the reports received 
from you reveals that you have not correctly 
understood or appreciated the purpose for which 
you were appointed as Nodal Officer. 

Item No. 4 of the terms of reference of the 
Solar Scam Inquiry reads as follows: 

"Whether any lapse occurred in dealing 
with the complaints being raised since 
2005 with regard to the persons involved 
in the solar scam 


and allied financial 
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transactions? If so, who are responsible 
for them?". 

It was felt that only a senior Police Officer 
could be of help in the collection, collation and 
classification of the matters raised in the 
complaints received by the Hon'ble Chief 
Minister, his cabinet colleagues as well as 
hierarchy of Civil and Police Officials. That 
was what prompted the commission to address the 
State Police Chief to depute a senior officer for 
the purpose. 

Though it is seen from your reports that you 
had addressed various authorities for the 
purpose, unfortunately there is nothing to show 
that you have applied your mind in analyzing the 
reports received from those quarters. More 
forwarding of the reports from the various 
officials is not what is expected from a Nodal 
Officer. It is for you to analyse the reports in 
accordance with the directions issued by this 
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office earlier and send a comprehensive report. 
Only such a report will serve the purpose. 

If it is found by you that any of the 
officials whom you had addressed have not been 
promptly furnishing the information called for, 
you could have utilized the services of the team 
of officers working under you to collect the same 
without any delay. If despite such attempts you 
notice reluctance on the part of any of the 
officials you could have reported to this office 
for appropriate direction. But, so far you have 
only forwarded the replies received to your 
communications without making any attempts to 
classify the same. 

I regret to remind you that though you were 


appointed as Nodal 

Officer 

as 

early as 

on 

14/08/2014, there is 

nothing 

to 

show that 

any 

earnest efforts have 

been made 

to collect 

and 


collate the requisite information so as to enable 
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the Commission to answer the terms of reference 
cited above. 


Under 

the 

circumstances, 

you are 

hereby 

directed 

to 

furnish a 

detailed 

report 


expeditiously as regards the action taken by you 
as a Nodal Officer till date in the chronological 
sequence. The report should be all comprehensive 
depicting your application to mind to the issue 
referred to you. 

Mr.Bijo Alexander sent a reply dated 
27/12/2014 to the Commission wherein he has 
stated thus: 

In pursuance of the direction issued by the 
Commission, all the Station House Officers and 
other officers throughout the state had been 
contacted over phone to furnish the information 
called for as per reference cited above. 

In this context I wish to submit that in 
every office there will be not less than 20 
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registers each in which entries regarding the 
petitions are made. For submitting a report as 
called for all these registers have to be 
referred to. The information which I could 
gather is that considerable number of police 
personnel are deputed on special duty at 
Sabarimala and also some special functions and 
festivals organized by the state government in 
the new year eve. Under the circumstances a 
minimum of three weeks' time will be required for 
a thorough scrutiny of the registers. 


The 

reports have been 

received 

from 

72 

Station 

House Officers 

and 

letters 

from 

the 

secretaries of Home and 

Power departments 

were 


also received. 

My team of officers are contacting and 
reminding the officers concerned whose reports 
have not been received yet. 



The reports received till date are being 
carefully scrutinized for furnishing reply in the 
proforma received from the Hon. Commission. 

The reports from the remaining Station House 
Officers are being expected shortly. 

As soon as the reports called for are 
received I shall scrutinize the same and furnish 
reply in the prescribed format. 

I request that I may be granted three weeks 
time to submit final report to the Commission. 

He sent a reply letter dated 11/05/2015 
stating: 

The details of petitions and cases registered 
since year 2005 to 2011 against Team Solar scam 
accused Biju Radhakrishnan and Saritha S.Nair 
received from the 168 police stations earlier and 
subsequently received replies of 146 police 
districts have been submitted before the Hon'ble 
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Commission on 11/02/2015 and 12/03/2015 
respectively after due verification. 

Considering the gravity of the matter and the 
urgency in obtaining reports I have intimated the 
matter to the State Police Chief, Kerala on 
31/03/2015 and also forwarded the list of 134 
police stations which has not responded properly 
to my letter and subsequent telephonic 
conversation and reminders. 

Apart from the proceedings initiated by the 
State Police Chief, Kerala, as per the direction 
of the Secretary to the Hon'ble Commission, the 
investigation team members contacted the superior 
officers as Asst. Commissioner/Deputy 
Superintendent of Police who have jurisdictional 
powers over the police station from where replies 
were not received timely and as a corollary to 
such efforts reports from 83 police stations also 


received. 
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Scrutiny of all the received 397 replies were 
revealed that 14 cases in 11 police stations were 
registered against the criminal misappropriation 
and cheating by Sri.Biju Radhakrishnan and 
Smt. Saritha S. Nair during the period from year 
2005 to 2011. 

The perusal also disclosed that the incident 
pertaining to the case in Crime 347/2014 
registered on 12/03/2014 at Eravipuram PS in 
Kollam District was occurred in August 2005 and 
the date of occurrence of Cr.562/2013 registered 
on 18/06/2013 at Enath PS in Pathanamthitta 
District was December 2006. The circumstances 
behind the time delay caused in the registration 
of both the cases are to verified by questioning 
those complainants. 

Consequent to the action initiated by the 
State police chief, reply from the Asst. 
Commissioner of Police, Thiruvananthapuram Fort 
Sub "Division has been received through District 
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Police Chief, Thiruvananthapuram City which 

expressed a NIL report to the request for 
furnishing details of petitions/cases. The 

Deputy Police Superintendent of Iritty Sub 

division, Kannur reported that police stations 
under his jurisdiction such as (1) Iritty PS (2) 
Ulikkal PS (3) Karikottakari (4) Aralam PS (5) 
Peravoor (6) Kelakam (7) Maloor (8) Mattannur and 
(9) Irikkur have not received such petitions or 
registered cases against Team Solar. 

Reports of Deputy Police Superintendent of 
Iritty Sub Division and the report of Asst. 
Commissioner of Police, Thiruvananthapuram Fort 
Sub division received through District Police 
Chief, Thiruvananthapuram City are attached 
herewith. 

Replies from the secretaries of Industries 
and information and Public relation department 
have also been received but which offered only 
NIL reports, 




The compiled report in specific proforma 
comprising details of 14 cases registered in 11 
police stations, details of reports received from 
the secretaries of various department such as 
Norka, Cultural affairs, Power and home and the 
list of remaining police stations which were not 
responded till date, replies of Industries and 
Information & Public relation department are 
attached herewith before the Hon'ble Commission 
for favour for kind perusal and further necessary 
action. 

He sent another reply dated 04/07/2015 
stating: 

I have appeared before the Secretary to the 
Hon'ble Commission on 11/05/2015 and submitted 
the consolidated details of petitions and cases 
in specific proforma since year 2005 to 2011 
registered at the 397 police stations in the 
state against Team solar scam accused Biju 
Radhakrishnan and Saritha S.Nair. 

k> 
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In reply to the E-mail communication given to 
the Deputy Inspector General of Police, Kannur 
Range yielded report pertaining to the 
cases/petitions against Team solar from the 
District Police Chief, Kozhikode Rural furnished 
a NIL report on 02/06/2015. The report on the 
same from the District Police Chief, Kasaragod 
received on 23/06/2015 also offered a NIL report. 

Proforma reports of 51 police stations in the 
state is outstanding till date. 


Since the lapse in timely submission of 
proforma reports with proper certification 
amounts to severe dereliction leading to the 
initiation of legal action from the Hon. 
Commission against the faulty Station House 
Officers, I have intimated the Asst. 
Commissioner/Deputy Police Superintendents who 
have jurisdictional control over such 51 police 
stations. In that message also I have reiterated 
the urgency and gravity in obtaining reports from 



757 


that 51 Station House Officers in the prescribed 
proforma. 

It is submitted that I have initiated every 
steps in obtaining the reports of all the 
remaining 51 police stations. It is also humbly 
submit that the same could be presented before 
the Hon. Commission at the earliest after due 
verification. 

Yet another letter dated 23/07/2015 was 
received from Mr. Bijo Alexander stating: 

In obedience to the direction of the Hon. 
Solar scam inquiry commission to collect the 
details pertaining to the petitions and cases 
registered since year 2005 to 2011 against Team 
solar scam accused Biju Radhakrishnan and Saritha 
S.Nair from the police stations, I had 
communicated the matter through e mail and over 
phone with all the 449 nos. Of law and order 
Station House Officers of 19 police districts in 
Kerala State. 
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The responses received from that police 
stations were perused in detail and Nedupuzha 
police station originally falls within the 
jurisdiction of Thrissur City was found included 
under both city and rural districts. The same 
was rectified and thus the number of total police 
stations were reduced into 448. 


Out of the 448 police stations, received 
responses of 168 police stations had been 
submitted before the Hon. Commission on 
11/02/2015 along with the work done report of 
mine. Subsequently received reports of 146 

police stations and 53 stations were also 
submitted before the Hon. Commission on 
12/03/2015 and 11/05/2015 respectively. The 

report submitted on 11/05/2015 also covered the 
consolidated profo9rma and the list of 51 police 
stations whose reports remained pending on that 


date. 
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Subsequently, I have sent e-mail messages to 
the Asst. Commissioners/Deputy Police 
Superintendents who have jurisdictional control 
over such 51 police stations regarding the 
urgency in obtaining reports and about the 
probable recommendation for disciplinary action 
of Hon. Commission against the faulty Station 
House Officers. The investigation team also 
contacted that officers over phone and reiterated 
the gravity of the matter. Then as a corollary 
to the efforts replies from all the remaining 
police stations had received last day. 

With the help the investigation team members , 
received replies of 448 police stations were 
classified according to different police 
districts and scrutiny were also performed by 
comparing with the copy of the compiled data of 
cases registered against solar accused at various 
police stations in Kerala originally received 
from the State Police Chief, Kerala. Out of the 
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total 14 cases , 12 cases viz. 6 nos. Of cases in 
Thiruvananthapuram city, 3 cases in Alappuzha, 1 
case each in Kollam city, Kottayam and Kochi city 
during the period from year 2005 to 2011 were 
seen registered against the solar scam accused. 

(Annexure I) . 

The remaining two cases as Cr. 562/13 of Enad 
Police station in Pathanamthitta and Cr,347/14 of 
Eravipuram police station in Kollam city are 
found registered during the year 2013 and 2014. 
(Annexure-II). 

The consolidated proforma report of 19 police 
districts prepared after due verification 
(Annexure I, II and III) and the replies received 
recently from the of 51 police stations (Annexure 
IV) are herewith submitting before the Hon. 
Commission for kind perusal and further necessary 


action. 
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SOLAR SCAM INQUIRY COMMISSION 

8 th Floor, Housing Board Building, Panampilly 

Nagar, 

Ernakulam, Kochi - 682 036. 

Phone: 0484 - 2314644 FAX:0484 - 2323277 
No.SC 28/2014 Dated: 23-02-2016 

To 

Bijo Alexander, 

Assistant Commissioner, 

Thrikkakara, Kochi 
Phone: 9497990201. 

Sir, 


I am enclosing herewith a list of old 
cases which did not find a place in the report 
submitted by you. Kindly find out the present 
stage of the cases and the subject matter therein 
expeditiously. 


Yours faithfully, 
Sd/- 

P.S.DIVAKARAN 
SECRETARY, 

Selection Grade Dist Judge (Retd.) 
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FIND OUT THE PRESENT STAGE OF THE CASES AND 

SUBJECT MATTER 


1 . 

Crime No.11/2008 

Kollam CBCID 

2. 

Crime No.142/2012 

Kadakkavoor 

Police Station 

3. 

Crime No.501/2011 

Vanchiyoor 

Police Station 


Crime No.68/2005 

Karamana Police 

Station 

5. 

Crime No.344/2005 

CBCID (SIG)-3, 

Kozhikode 

6. 

Crime No.11/2008 

Kottarakara 

Police Station 

7. 

Crime No.19/2009 

Vadavally 

Police Station, 

Coimbatore 

8. 

Crime No.22/2008 

Coimbatore DCB 

9. 

Crime No.1/2009 

Coimbatore DCB 

10. 

Crime No.33/2010 

Bukgardan 

Police Station, 
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Pune 

11. 

Crime No.102/2010 

Nooranadu 

Police Station 

12. 

Crime No.910/2009 

Medical College 

Police Station 

13. 

Crime No.45/2010 

Do. Do. 

14. 

Crime No.69/2010 

Do. Do. 

15 . 

Crime No.70/2010 

Do. Do. 


Crime No.707/2005 

Do. Do. 

17. 

Crime No.491/2005 

Ar annual a 

18. 

Crime No.162/2010 

Chengannoor 

19. 

Crime No.56/2010 

Alleppey North 

Police Station 


Sd/- 

P.S.DIVAKARAN 


SECRETARY 



Sri.Bijo Alexander was examined as CW 167 on 


04.08.2016, and his depositions recorded. (DW 167 
Vol.XVII PP 327-346). The exhibits marked through 
him are also available at Exhibits X658 to X674 
were marked. (These are available at Vol.XVII PP 
327-346). The relevant portion of his deposition 
is extracted below. 

One other matter to be inquired into item 
No. IV of the terms of reference is whether any 
lapse occurred in dealing with the complaints 
being raised since 2005 with regard to the 
persons involved in the solar scam and allied 
financial transactions? If so, who are 

responsible for them? 

For assisting the Commission in the inquiry 
the State Police Chief on 01-03-2014 (Ext.X 658) 
constituted a police team with Inspector of 
Police, Ponkunnam Sri.Francis Shelbi.K.F. The 
State Police Chief on 16-07-2014 (Ext.X 659) sent 


a letter to the Commission ascertaining whether a 



senior officer is required. Based on the request 
of the Commission (Ext.X 660) for posting a 
Dy.S.P. to assist the Commission the State Police 
Chief by letter dated 31-07-2014 (Ext.X 661) 
requested the Government for that. 

Commissions by letter dated 24-07-2014 (Ext.X 
662) requested for deputing Sri.Biju Alexander, 
Dy.S.P. of Police, CBCID, EOW-II, Ernakulam sub 
unit. The Government by Order — G.O. (Rt) 
No. 2248/2014/Home dated 14-08-2014 and the letter 
dated 10-08-2014 enclosing the order are Ext.X 
663 (a) and (b). 

An authantative report from the Nodal 
Officer is required was stated in the letter 
dated 11-02-2015 sent from this Commission to the 
Addl. Chief Secretary, Home (SSA) Department. 
(Ext.X 664). 

The progress of the work done by him as Nodal 
Officer was recorded in a report dated 17-11-2014 
accompanying the documents is Ext.X 665. 
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Ext .X 666 is a letter requesting for the 
details of enquiries so far conducted. He sent a 
reply dated 27-12-2014 stating the details of 
documents collected and the steps taken for 
getting the balance documents and requested for 
time to file a final report. (Ext.X 667). 

Another report dated 11-05-2015 <Ext.X 668) 
containing the details collected and the details 
of police stations from where details yet to be 
obtained. 

A report dated 04-07-2015 (Ext.X 669) was 
submitted in that report details received from 
397 police stations in the proforma was produced 
on 11-05-2015. Report from the balance 51 

police stations since not received. Superior 
Officers having jurisdiction over those police 
stations were intimated the default. 

Report and connected documents were submitted 
by him on 11-02-2015 (Ext.X 670) . In that 
report it is stated that he had contacted 449 
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police stations maintaining law and order in 
Kerala and asked them to furnish the details of 
solar scam criminal cases in which Biju 
Radhakrishnan and Saritha S.Nair are accused. 
The Station House Officers of those police 
stations by E-mail messages dated 23-12-2014, 24- 
12-2014 and 26-12-2014 requested to verify the 
Registers and to find out whether complaints have 
been received against them and to furnish the 
details in the accompanying in the proforma 
supplied. 

Besides, the members of the Investigation 
team contacted the Station House Officers over 
phone and intimated them up to 17-01-2015 
information received from 125 police stations on 
taking further steps information from 43 police 
stations more received. 38 reports where no 
signature and certification of the SHO were 
returned. He had furnished the details received 
from 168 police stations as Annexure 1 to 19. 
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On 12-03-2015 he submitted another report 
(Ext.X 671) in which he had stated- Along with 
that he had enclosed the statements received from 
146 police stations as Annexure 1 to 19. No 
report received from the balance 135 police 
stations was also stated. They are being 
contacted by reminders, E-mail and telephone. 
He also requested the Commission to summon one 
SHO each from each District. 

He submitted another report on 11-05-2015 and 
its Annexures marked as Ext.X 668 containing the 
details received from 83 police stations. 

Then he had examined the details received 
from 397 police stations from which it is 
understood that 14 cases in which Saritha Nair 
has cheated the customers and complaints 
registered in 11 police stations. The details of 
those cases were also stated. 

In his report dated 23-07-2015 he has stated 
the due to his constant efforts reports are 




received from the remaining 51 police stations 
also and the same produced along with his report. 
With the help of the other members of the 
Investigation team the reports received from all 
the 448 police stations were categorised and 
complied. From that out of the 14 cases - 12 

cases (6 - Thiruvananthapuram City, 3 Alappuzha, 
Kollam City, Kottayam and Kochi City one each 
were seen registered during the period 2005 to 
2011. This is produced as Annexure-I. The other 
two cases are registered in Pathanamthitta Enath 
Police Station and Kollam City, Eravipuram Police 
Station in the year 2013-2014. Annexure II 
produced. 

Apart from the 14 cases registered in 6 
police districts in the remaining 13 police 
districts no cases were registered during the 
2005 —2011. A statement to that effect is 


filed as Annexure-III. 




Apart from the Proforma reports Annexure I, 
II & III produced with respect to the reports 
received from 51 police stations a separate 
report as Annexure IV is also produced (Ext.X 
672) . 

Ext.X 673 is the copy of a letter dated 23- 
02-2016 sent from this Commission along with a 
list of 19 cases. He had furnished a reply to 
that on 01-03-2016 (Ext.X 674). Details about the 
19 cases were ascertained and submitted a report. 

In that enquiry apart from the 14 cases 
furnished in his report another case (Cr. 
No.491/2005 Aranmula PS) in which Saritha Nair is 
the accused. This was not in the report of SHO, 
Aranmula Police Station. 

He, in accordance with the orders of the 
State Police Chief and the Government, with 
respect to item No. 4 of the Terms of reference 
took prompt steps for collection of the detail 
from all places and the details collected from 



all the police stations in the Sate were 
processed with the help of the other members of 
the team and on being convinced of the position 
he had submitted reports to this Commission. 

As per his enquiry up to the period of the 
Government notification only 14 criminal cases in 
which Biju Radhakrishnan and Saritha S.Nair are 
accused are registered. All the relevant matters 
were stated in his report. No more enquiries are 
required in this matter as he understands. All 
the matters were promptly and honestly reported. 

He has furnished along with the report the 
correspondence between him and the Government and 
Police authorities. 

The Commission has examined the entire 
details collected, analysed and furnished by the 
Nodal Officer Sri.Bijo Alexander, DySP and finds 
that there were only 14 cases registered in 
various police stations in the state between 2005 
and 2011 in which Biju Radhakrishnan and Saritha 
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S.Nair are accused. The Commission also finds all 
the above 14 cases are not solar criminal cases, 
some of them are registered outside the state. 
The Commission also finds that there is not much 
delay in dealing with those cases. As such no 
action is called for against any of the police 
officers in the matter. 

Item no.4 is answered as above. 

No.136/DYSP/IS/ER/16 

From 

Bijo Alexander, 

Deputy Superintendent of Police, 

Nodal Officer, 

SSIC, Ernakulam. 


To 

The Secretary, 
SSIC, Ernakulam. 

Sir, 



Sub:- Report submitting as Nodal Officer 
- reg:- 

Ref:- 1) G.O.(Rt) No.2248/2014/Home - 

TVPM 

2) No.SC 28/2014 dated 23-02-2016. 

^■ n< ^ attention is invited to the above subject 
and reference cited. 

I have conducted detailed enquiries regarding 
the reference cited 2 nd with the help of the 
investigation team and also verified to proforma 
reports received from concerned SHO's I am 

furnishing the details regarding reference 2 nd 
below. 

'1^/22008 item No.l & 6 in the reference 2 nd 
i.e. the list of the cases are one and the same. 
This case was registered in connection with the 
suspicious death of Reshmi W/o.Sri.Biju 
Radhakrishnan registered at Kottarakkara.P.S. U/S 
174 CRPC and later transferred 


to CBCID, Kollam 
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unit. The section was subsequently altered to 
302 IPC. The case was charge sheeted, trial 
conducted and accused Sri.Biju Radhakrishnan was 
sentenced for life imprisonment and undergoing 
punishment at Central Prison, Poojappura. 

Item No. 2 in the list Cr. 142/2012 of 
Kadakkavoor P. S. was registered on the complaint 
of one Hameed Hussain, age 72/2012. The 

allegation in this case is that accused promised 
to arrange kidney for the daughter of Hussain, 
and accepted Rs.5.5 Lakhs from him and cheated 
him by not neither arranging kidney nor returning 
money. The accused in this case are one Biju, 
age 35, S/o. Vijayan, Charum Moodu, 
Puthantheruvu, Kizhakkekotta, Muttuthara village 
and Lakshmi age 27, k D/o. Kumari and it is not 
known that whether these accused are one and the 
same of the accused in Solar scandal. The 
investigation team has contacted the son of 
complainant Hameed Hussain, Sri.Al-Ameen in his 


w 
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personal mobile number 9446272754 and it is 
learnt that Sri.Hameed Hussain is no more and Al- 
Ameen does not know the details of this case. It 
was also learnt that the above case was charge 
sheeted leaving the accused as absconding and it 
is now pending trial before the Honourable JFMC- 
1, Varkala and the further details about this 
case could be collected only after perusing the 
CD file. 

The performa report received from SHO 
Kadakkavoor furnished a NIL report and the same 
has been submitted to the Honourable Commission 
vide Vol.3, Annexure 2, Page 7. 

Item No. 3 in the list Vanchiyoor P.S. Crime 
501/11 U/S 198, 199 & 200 IPC. In this the 

accused are Biju Radhakrishnan, Gopakumar & 
Sudheesh Kumar. This case was registered for 


submitting forged documents before the Honourable 
Court for obtaining a favourable judgment in 
Medical College P.S. Crime No.910/2009 in which 
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Sri.Biju Radhakrishnan was the accused. Item 
No. 3 Criome case is now pending trial before the 
Honourable JFM Court, Vanchiyoor as CC 708/2014. 
The performs report received from SHO, Vanchiyoor 
doesn't contain the details of item No. 3 crime 
was and the performs report of the Commission on 
12-03-2015 vide Vol.2, Annexure 1, Page 3. 

The Item No.4 Crime No.68/2005 and item No.16 
Crime No. 707/2005 in the list was registered in 
connection with one and same incident. This case 
was registered at Karamana Police Station with 
regard to the suicide attempted by Smt.Saritha 
S.Nair because of her illicit relation with 
Sri.Biju Radhakrishnan was questioned by 
Smt.Reshmi, W/o. Sri.Biju Radhakrishnan, and her 
relatives. This case was transferred to Medical 
College police station on point of jurisdiction 
and the case was re-registered there as Crime 
No.707/2005. Smt.Saritha S.Nair was acquitted in 


this case. 


Since this case was an attempt to 
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suicide case the SHO's had not mentioned these 
cases in their Performa report. 

Enquiries were made about the Item No.5 
Cr.344/2005 (CBCID, SIG3, Kozhikode) and it has 
revealed that the above mentioned case was 
registered at CBCID, Headquarters, 
Thiruvananthapuram and was investigated by 
Palakkad, CBCID, OCW3 and it was found that 
Sri.Biju Radhakrishnan and Smt.Saritha S.Nair are 
not accused in this case and inter alia one 
Muhbammadali, Ashraf and Sebastin are the accused 
in this case and the same pending trial before 
the Honourable CJM Court, Manjeri. CD file in 
this case is to be perused for obtaining further 
details regarding this case. 

Item No. 7 to 10 cases of the list ie. 
Cr.19/2009, 1/2009 and 22/2008 were registered at 
Coimbatore and item No.10 Crime 33/2010 was 


registered at Bukgardan Police Station at Pune. 
Among these Crime 19/2009 is pending trial as CC 
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134/2011 and Crime 22/2008 as CC 351/2010 before 
the Honourable JFCM-6 Coimbatore. The details 
regarding Cr. 1/2009 and Cr.33/2010 will be 
enquired in to and the same will be furnished the 
Honourable Commission immediately. 

Since I have conducted enquiries regarding 
cases registered against Team Solar and Sri.Biju 
Radhakrishnan and Smt.Saritha S.Nair only in the 
State of Kerala these cases couldn't find a place 
in the reports filed by me earlier. 

Item No.11 Crime 102/2010 of Nooranad Police 
Station was taken in to file as CC 803/2013 by 
Honourable JFCM-2 nd Mavelikkara and the same was 
settled between the parties. The details 
regarding this has already been furnished to the 
Honourable Commission on 23/07/2015 along with 
performa report of SHO Nooranad vide Vol.4, 
Annexure-4, Page 31. 

Item No.12 to 15 Crime cases Cr. 910/2009, 
45/2010, 69/2010 and 70/2010 are now pending 



trial before the court and the same was reported 
to the Honourable Commission on 23/07/2015 along 
with the Performa report vide Vol.4, Annexure-1, 
Page 1& 2. 

Item No. 17 case in the list Crf. 491/2005 of 
Aranmula P.S. u/s 381, 420, 467, 468, 477, 471 & 
408 IPC. Smt. Saritha S.Nair is the accused in 
this case. The investigation team contacted the 
Aranmula Police Station and it was learnt that 
the incident pertaining to this case had taken 
place in 2004 and the accused was arrested on 19- 
10-2013 and now she is on bail and the case is 
under investigation with Sub Inspector of Police, 
Aranmula. The details regarding this case was 
not included in the performa report furnished by 
SHO Aranmula and the same was submitted to the 
Honourable 

Commission on 11-02-2015 vide Vol.l, Annexures, 
Page 3. 

U-/ 




Item No. 18 case in the list Cr. 162/2011 of 
Chengannoor Police Station was charge sheeted and 
was pending trial before the Honourable JFM 
Court, Chengannoor as CC 1281/2010 and 

the same was acquitted on 01-11-2013 u/s 320(8) 
CRPC and the performa report in this regard 
received from SHO Chngannoor containing these 
details has already been submitted to the 
Honourable Commission vide Vol.4, Annexure 1, 
Page 4 & 5. 

Item No. 19 case Alappuzha North P.S. 

Cr. 56/2010 and the case is now under 

investigation and the 3 rd accused is not arrested 
so far. The performa report obtained from SHO 
Alappuzha North containing these detaxis has 
already been submitted to the Honourable 
Commission. Vol.IV, Annexure-1, Page Nos. 4 & 5. 

This report is submitted to the Honourable 
Commission for information and further necessary 


action. 
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Yours faithfully, 

Sd/- 

Bijo Alexander, 
Superintendent of Police, 
Nodal Officer, SSIC, Ernakulam. 

Date: 01/03/2016 




Item Nos.5 and 6 of the terms of reference 


reads as follows: 

" ( v ) Whether the existing laws and 
arrangements are adequate to prevent 
cheating and deception of the public 
extensively by giving false promises 
and to take action against these? If 
not, what are the suggestions for 
making stringent laws and for taking 
other appropriate measures to 
eliminate such cheating and 
deception? 

(vi) Suggestions to get back the 
amount lost to those who are 
subjected to financial scams as 
referred above?" 

Parties assisting the Commission and the 
8B recipients were requested to furnish their 
views in the matter. Since it was a matter of 
public importance the Commission felt that it 
will be better to have the views of persons in 
the field of law including those in charge of 
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academies and other legal institutions. 
Accordingly notices were issued to 

1) Dr.K.P.Pradeep, Advocate, High Court 

2) Adv. T. Asafali, Advocate, High Court 

(Former Director General of Prosecution) 

3) Dr.P.Lakshmi Nair, Principal, Kerala Law 

Academy Law College, Perurkada, 

Thiruvananthapuram. 

4) Professor (Dr.) Rose Varghese, Vice 

Chancellor, NUALS, Kochi. 

5) Dr.R.Rajkumar, Principal, Govt. Law 

College, Ernakulam. 

6) Dr.Raghunanthan.K.R., Principal, Govt. Law 
College, Thiruvananthapuram. 

7) Smt.Binu Poornamadam, Principal, Govt. Law 
College, Thrissur. 

8) Sri.K.T.Jawahar, Principal, Govt. Law 

College, Kozhikode 

9) Dr.N.S.Soman, Director, KUSAT, Ernakulam. 

10) Dr.Chandrasekhara Pillai, House No.31, 

Maveli Nagar, Cochin University.P.O. 
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All of them were requested to make 
available their considered views in this 
regard as expeditiously as possible. The 
response in that regard was not quite 
encouraging. Surprisingly, those who are 
actively in the field of legal education 
expressed their views that they do not have 
much to offer in this regard. 

It is worth mentioning in this context 
that Sri.Nithin R. , who was engaged at that 
time in the legal research and who is at 
present serving as Assistant Professor in the 
Chinmaya University at Piravom and also a 
fellow. Centre for Economy, Development and 
Law, Kerala sent his views quoting elaborately 
from various text books and legal literature. 
According to him the problem to be addressed 
ws whether the act mentioned in the reference 
pertains to white collar crimes or it is about 
socio economic offence or commercial fraud 
etc. It is pointed out that under the 
existing law, if the intent to defraud the 
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persons who paid advances for the solar 
equipment is not established by the 
prosecution then the case is only a breach of 
contract which attracts only civil liability. 
He referred to Section 415 of the IPC 
including illustration G thereof. According 
to him offences involved in the scam is 
basically the crime of cheating under Section 
415 IPC whether extra elements existed or not. 
In other words according to him there is law 
intact to attack any of these acts. But the 
question which compels attention is as to 
whether it can be effectively applied in 
individual cases. The report given by him is 
virtually a thesis covering all the relevant 


aspects. It is annexed herewith. 

Dr.K.M.Chandrasekhara Pillai, House No.31, 
Maveli Nagar, Cochin University. P.0., 
expressed the view that since initially people 
like MLA's, MP's and Ministers had been acting 
as abettors though not intentionally, we have 
to think of a separate legislation dealing 
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with the scam in all aspects including 
investigation, trial, evidence, sentencing 
etc. and also have to spell out special rules 
of evidence and new modes of punishments. The 
opinion given by him is annexed. 

According to Professor Dr.Rose Varghese, 
Vice Chancellor of National University of 
Advanced Legal Studies, cheating and deception 
of people at large which dealt with under 
different laws both civil and criminal and the 
conventional provisions under the criminal law 
are adequate if the offences alleged are 
appropriately investigated/evidence collected 
and the trial is conducted in a fair 

environment not swayed by public opinion or 
otherwise. She further pointed out that the 
act of private individuals indulging in 
deceptive activity claiming access to 

politicians in power is not something which 
can be prevented by legislation. According to 
her only an alert Intelligence Wing can 

caution 


the 


political 


executive 


from 



associating with such individuals and existing 
laws on corruption are adequate in this 
regard. It is annexed herewith. 

The A Party Sri.B.K.Guruprasad has 
ex P re ssed the view that though the existing 
laws are adequate the punishment provided 
should be enhanced to 5 years imprisonment. 
It is also annexed. 

Sri. John Joseph, the F Party is of the 
view that the companies Act has to be amended 
and the Registrar of Companies shall have a 
scheme or a programme to scrutinize and 
investigate the activities of the Companies 
periodically to prevent the tendencies to 
cheat the public. He suggested that the 
Kerala Protection of Investment Deposit Act 
2013 which has obtained President's approval 
should be enforced with full vigour for the 
benefit of the common consumer. According to 
him now to prevent the tendency of the 
pol ^ tica ^ leaders to be involved in such sc am s 
the Representation of Peoples Act 


may be 
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amended so as to add that abetment of such 
offences may disqualify MLAs, M.Ps. etc. It 
is also annexed. 

Sri.K.Rajan, H Party is of the view that a 
new law has to be promulgated by the 
Government to attach the properties obtained 
by cheating and restore possession thereof to 
the victims of the cheating. It is also 
annexed. 

Sri.B.Vinod, Senior Government Pleader 
submitted his view with a preface that the 
opinion given by him is purely personal and 
not given in consultation with the Government 
or any other public servant. He pointed out 
that the officers who investigate fraud in 
respect of companies are very often ill 
equipped with the knowledge of the intricacies 
of the trade or other activities and therefore 
the facts sought to be proved are very often 
confused. According to him seizure of 

wrongfully gained proceeds of fraud must 
necessarily be attempted. He has classified 
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several categories of frauds. According ,to 
him the ill gotten wealth of .fraudsters 
whether transferred or not must be confiscated 
by administrative action and the convicted 
cheats are named and shamed. He further stated 
that the Ministers and Public Servants 
appearing in advertisements of private 
companies shall be deemed to be directors 
thereof with actual involvement and should be 
proceeded against under Civil, Criminal and 
Revenue laws. It is also annexed herewith. 

Sri.C.Harikumar, Learned counsel assisting 
the Commission is of the view that lack of 
transparency, accountability and opportunity 
f° r personal gain has fostered an environment 
in which fraud and corruption thrives. He 
points out that the Companies Act 2013 has 
^efi**ed fraud in relation to the affairs of 
the company and also laid down provisions for 
investigation thereof and submit the report to 
a special court to initiate prosecution* •It 
should be mandatory that the * officials who 
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come across such instances of corruption 
report the matters to the appropriate 
authorities without any delay and that will 
curb corruption. Xt is also annexed. 

On a careful consideration of the views 
submitted by recipients of communication from 
the Commission it is seen that in general all 
are of the view that the present legal 
provisions are adequate to address the crime. 
But they have also expressed the view that 
there should be some provisions for the 
purpose of redressing the grievances of the 
victims with a view to compensate the loss 
suffered by them, as a result of the deception 

practised on them. 

In this context it is relevant to remember 
that Lord Macaulay has sacrificed the major 
part of his life for creating the Indian Penal 
Code and that the provisions conceived, 
chiselled and polished by him cannot be even 
attempted to be altered or modified by us. 
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On a careful consideration of the views 
expressed by those in the legal field as well 
as the parties, it is found that the present 
legal provisions in the civil and criminal law 
adequate to meet the challenges of such 
corruption. But it will be desirable if some 
legal provisions are introduced with a view to 
help the victims of the deception to have 
their reliefs by getting possession of the 
amount or properties lost. 
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AND CONNECTED FINANCIAL TRANSACTIONS 

“ TERMS OF REFERENCE NO: 5 

Whether the existing laws and arrangements are adequate to prevent cheating and 
deception of the public extensively by giving false promises and to take action against 
these? If not what arc the suggestions for making stringent laws and for taking other 
appropriate measures to eliminate such cheating and deception? 

TERMS OF REFERENCE NO: 6 

Suggestions to get back the amount lost to those who are subjected to financial scams as 
referred above? _ ___„_ 
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INTRODUCTION 


Indian legal svstem has never known theterm ‘inadequacy.' The Indian Scholars, lawyers. 
Jurists and Judges were always renowned for the judicial creativity in applying the available 
legal paradigms to the variety of multifaceted and divergent issues. We must be always 
reverent of the fact that our legal system were actually even with its age-old law of crimes 
was very much skilful of handling the Hi-tech crimes.However when it comes to Justice 
Administration the larger media, academic scholars, and policy makers arc elegiac about the 

delayed justice. 


The larger truth is that we are almost blind of the fact that Indian Justice delivery system has 
been archived by the British in theit colonial periods. As they were mexpeneneed with 
STh. and order in a society whete heterogeneity is the only common inherent 
feature out systems and administrative arrangements fell short of quantity and efficiency 
levels ill ,ho* stages of history. I. must be understood in the days ol colon,al era. they 


km- 
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may have riot even addressed such a wide mass population in their natives. By the time they 
left. India was culturally fragmented, economically devastated and politically inexperienced. 

Therefore, given the population size, diversity of the cultural habits and developing nature of 
Indian economy, what we are aspiring for as a better criminal justice administrative set-up is 
practically unrealistic, especially when we look at foreign models as ideals. A simple 
example is the reason why we are not be able to provide much better whistle-blower or 
witness protection laws as in abroad. Therefore, looking upon foreign arrangements must 
least warranted when we think about restructuring our iaws and legal system. This is one 
fundamental idea which the author wants to get it cleared at the first instance before 
addressing the question which has been referred for. It is said so in the first instance, because 
that would really explicate the complexity of the problem addressed by the commission. For 
example, if we are bringing stricter regulatory rules or multiple regulatory agencies for 
business firms, companies and associalionsin order to prevent such commercial and financial 
frauds, it may rebound the economic policy of the nation which is looking for more ease of 
business in order to promote its developing economy. Such is the complexity involved in 
dealing with the iaws which addresses economic offences and especially when these scams 
involve slate apparatus, the complexity is much greater. 

Now lets us glance at the various elements of the question referred to the Commission. The 

spirit of'the question is worded in the last part of'the reference, i.e„ we are looking at the 

measures to eliminate'chcating and deception, not solely curbing the menace of such 
commercial hands as reffered in the instant case. The mechanism or the process by which 

such goal is to be achieved is also mentioned in the second part of the question, i.e., 

by making stringent laws and taking appropriate measures. 2 This in-turn has several levels 
’ T questions to be addressed. When it comes to stringency of laws, it means both The scope 
of substantive laws' and Theeflidency of procedural laws’. On question on the arrangements, 
the commission must address the various ‘investigative’, ‘prosecutorial and ‘adjudicatory' 
setups both at .structural and operational levels. Beyond these many specific questions on the 
justice delivery systcin.the purport of the word ‘prevent’ in the first question of the 
reference entrusts the commission to deliberate upon'a regulatory strategy' by which such 
criminal or wrongful acts arc disallowed to happen even in miniscule levels. 

As a icquisite be I ore developing strategies and plaiting suggestions, it is necessary to 
understand the current appropriateness and stringency levels of existing arrangements and 
laws respectively. This is what is exactly contained in the first question of the reference, 
though Iasi part of the first question itself presupposes a prima facie negative answer. Only 
because the existing system failed to prevent such occurrences we are bound to take actions 
as made in the instant case. 


However these references are analytical; the scope and relevance are extensive both at 
academic and policy levels. But then, as prequel to this study, there needs to be a descriptive 
study on the crime or the wrong which the government seeks to eliminate, for the language of 
tiv. fusi question of the reference itself represents the ambiguity of the subject it addresses, 
i.e. cheating and deception of the public extensively by giving false promises. 


IlmfihiLsis ■JuppheJ 
Tfniphasis Supplied. 
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1 ;.)m- promise/*-,• is not punishable, whereas cheating and deceiving is. Whal mure is 

vheatine' tij.m mere ‘lalse promise'? T he terms of reference had created a nuiddlcover the 
wj; . iu i p v i : :'i\ ifi;. >n 'lit: words like clieating', ‘deceiving’, ‘public extensively , ‘talse 
promise’ and placing th.-m together; many of them not known to Indian criminal law.ihesc 
v :Js contained therein do not even reveal the real nature of the wrung committed in the 
a mm! case. I el m- lor convenience take that the. commission can co-relale the question to the 
.sunsiunee. ot the ca-.e wim. li is being dealt by it, even then, panoply ol uncertainties crumble 
i;. whethc lit' 'act' explained in the question pertains to a while collar crime? Or is it about 
a ; mm, economic offence ' Whether it is a commercial fraud? Whether it is a matter ot 
mm-w lavs':' Can it be dealt under laws regulating unfair trade practice'.’ Whether it talks 
am. at a corporate crime? One. must duly acknowledge the fact that, under existing law, il the 
imm;. to m.drauj the persons paid advances for the solar equipment in the instant case is not 
■ '.libisiicd i" tla pioscciiiioii, then the case is only ol a breach oi coniiaci. whu.li attracts 
onlv civil iiabii.iY. illustration /gi of the Section 415 of the IRC then explains the act. So what 
;•> vxucth the government i. looking at as public menace: that pertains to he the first 
:i , , ; jv ,... i. a ’.hr-w a!!, the terms of references addressed to the commission 

._ ,, i].i\v ;st me fa- . that in the instant ease ot Solar seam, with or without the 

v•.■•Sed-'c -,f'hc is •vornnient the state, apparatus were used by the accused to deceive the 

m.iem.. 


inu, ( mc"P!■ 'ii. the commission would prtder to lab**' the 'i'-'is rderr-si in 
,j ; n- ;l s sie eprive trade practices’., which is essentially diifcrenl from nniurr 
, vnuiincd to Monopoly and Restrictive hade bract ice Ac; 1 *><>9 t lie analogy 
, 5 .^ 1 1 h c explained in die subsequent chapters I he commission would also 
.... |■-,!-ie ..ov. if!..jllv where a state apparatus is involved. 1 he analysis and mowers 
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!, j. : , j t 5 ;|.t •landinv tradition of more than Is decades, and Section 41s 
i.uite easily applicable to any ease where the offender-- had 
..i,i ,mm. . • miviuu.es Minis, on die deceitful icpiesuilntiou that goods 
a (inure date and services shall be so rctidereo One can easii) say tin 
,,, whether extra elements exist or not. is basiealK the crime 

turn 4 t - 11’( ’ I tins any sm ii crime of chea tin g and d ece iving the public . 

promises, save of rest at the iienima! level tails m the pigeon 
IP, tins means iliac is u law mtaet to attack mix ol these acts. But 
e.cmeiv applied is each individual case is the question which compels 
I ho Section 158 ol'Negotiable Instruments Act 1998 was incorporated 
. ij’/uo. because the application ol Section 4In Iff seemed to greater 
liili ni aim dishonest intention iia-. to be proved ai the outset . 


; •‘i,, e die tea tie. of icleicnoc no: a, uiieuiy leias to quesdiun wi.en business linn. 

Vr.-.Mswri'd : ompanv -,i an unregistered association commits a large scale deception 
, v/t .; vMr /n Whether the section 415 IRC is competent enough to handle, the 
seriousness of Jim;,-;, . Moreover, as in die insiant case of solar scam, when me act allege,, to 

: ...v ... ■ .... ....... .. , .r. hum • = f I' 1 I’"' .-"diM HOW. e-M Or! } \ 1'J : 
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he tiu: crime ■ »f cheating is a failure to perform a business contract, the complexity of 
applying the a stringent law bee nines larger. 

M«e recent judicial trends arc quiet affirmative of this statement. They represent the 
complexity involved, but at the same time Indian Courts were successful in bringing the 
mdividuai offenders of sikh acts to justice and convictions arc held in wide majority of 
cnoT However \\v-see a long delay in any such prosecution when it is committed by a 
corrupt syndicate of the people: especially if the case is a highly publicized financial scam. 
Also, we see unnridied recurrences of such crimes and offences round the nation Whenever 
b-c'v is delay mb the victims who had suffered losses are at a peril and left absent of 
dunces. but to wait for the mercy of the legal fraternity. The offenders though publicly 
censured enjoy a privileged atmosphere, once the) are on bail. At this context, the 
r aumisMon really concurs to the stricl accord with Young v. The King' (1 7 K9) ’, the first case 
decided under the original bngiish statute making the obtaining of property underfalse 
j;. i. e- - ;i m■ ,s a •, t ii u< j i j «. *<i. »\ . u . v c d 


‘au persons vs iiu knowingly ami designedly. by I;iic pretence or pretences, 
du.il; obtain Iroiii any person or persons, money, goods, wares or merchandise, with intent to 
cheat or defraud any person or persons of the same ... shall he deemed offenders against 
law .triii the public peace ... (Kmphasis Supplied.) M 


* r.- u j ■.: *;: l. r * * j d 4 r. in.; quoted ^ ruaments!. the hm -4 - a (,i (he words 

■- -i 11 fs■ • s.,\\ .ji.u i;iv j jAi.cc m.ab'T w nverln,llr-d T)v import is 

be -; im-H-rsiot; w ben analysed why the Law (ommission of India in its T* 1 ' Report 
,« "ivili'icu ml-Vi! .n a narrower sense) the act.s mentioned above a^ wio ccinomu offences, 
vsliEC’h arc actually an act in the nature of breach of contracts, resulting in non-performance 
wuh the deiiverv oi goods oi services. I he report also specifically attacks the complicity of 
vie:; ''[fenders wi!i the officers of government (l aw (’ommission report, para I 51). 


I alia wnen tin o.ia \ ^»iii;in:\.'.nni opcm!icalI’- dealt \v:ih Avm rvopomk crimes in its -]7 t! 

To 'p Tj-.r-x withdrew from referring specifically to this offence I he 

c senuss!;-;; cited their reason !t - on (hat dale, the enjorcement of laws against the crime did 
not ton front problems with much frequency and seriousness (Law Commission Report, para. 
‘ -As Perhaps use i.s one reason; the crime of dccepnon in trade received much little 


'here are more jurisprudential aspects for this issue, which are aetualb too broarl and 
ien.ghv. incapable oi being included in this icport to the (original length. Ye! still a condensed 
vers^.jj; oi the jurisprudential questions and the behavioural understanding, of the crime is to 
be included m: die benefit guiding a strategy to deal with the crime. 

pc: Secn.V’ 1 1 *■' \\>< labc nrombes canno' he punished with or lying. I ven acts of deceit 
and misrepresentation cannot bebrought under penal law. unless the graveness ol the acts 
elevates them from mere conoiict of torts. Stnetb peakine ihis is uuie: contrary to moral 
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thenries, and deonlohmic.'ii studies (M. Alisdair. iWf.M is also noteworthy that moral 
nhd^sopltiT i fret mentis distiiiLMtish between lying and deception and condemn lying as the 
worse offense . II that ,s the ease, why is it IK' doesn't deal with lying'.'What could be the 
reason "jin, such e,ciusitm under Section -115 IK'. The answer pertains to British 
Junsprudenee on trands, ialse pretences, deception and misrepresentation. 

A he strictly (telined by I .any Alexander and hmily Shcrwin QOOTTO, is a statement, 
verbid or nonwe.rbai. of a proposition that the speaker believes to be false, but that the 
VH'aker intends the audience to take as a proposition the speaker believes to be tine .In 
contrast to propaganda of moral theories, David Nybcrg (IW2) points^ to pos,uve 
.-or.tributions that he. and other forms of deception can make to civility and eflecttvt moral 
teach irm: to privacy, seif'confidence, and emotional comfort; and even to trust il lrust is 
mulct-stood as the expeeiatton that another will act m one's best interests . Nybeig ( - ) 

states that allhom-.h honesty remains an imporlantvalue, deception may actually serve It 
nr: .mote and preserve emotional equilibrium on a personal level, am a civil,/ed climate or 
.,. mt|M ,„n;ali.m with each other and living our lives on a sound level. . le limner favours 
!J i <1 ,,, ii em,:h l ,,;i..n of the ethics of deception, guided by principles of decency, rather 


A. • ; 

I*;;'.-. ! ■ i Id 
-ii'.ii'ii M;ii 
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nv:ii moral traditions with respect to mnt-Him,. ami lying. 
t> ,. lf .;,insi trust ami one lor which it is primarily an ..liewo -gamst tnmv o 
■,, i| |f s ami Moral Philosophers: What <• art We I earn for. Mill and isar.r .w 
j m ,,, v-.*1 ! 's n i - Ml’l- ?or 

mutual trust, "tlu: insufliciencv ol which does more than any one 'rune that 
,h!/em>t. virtue, ever. I him', on which human happinev on the largest scale 
‘■7 ft {Ntaa York. Isi V 
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"fc |, luliows dial lying is an offense to all Immunity and. most noportantly. lot he 
.i...i l araenT of the moral imperative not to lie. Kan! gavi d.e noo.i. . 
iiere.r who asks about the whe.tvahouls of his intended victim : in Kant's mew. the he is 
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than a prohibeiim against lying, lie identifies (1992: ?V) tlir problem with deception is not 
[h.:> we engage in it, mu thiii '\u: have not trained ourselves to deceive ihounhtfnllv onej 
i ud iciously. ojiarnably. humanely. wiih discretion.” 

Simi iaris, deception i.s also a broader concept, encompassing an unlimited variety of devices 
by which liu dcLcivor creaks laLsc impressions in others* minds' ! . Yot nil forms of 
decepiir*ns are crimes 1 The devices can include false statements, lies, misrepresentation, 
a-.!;• Mis and omissions, strategic silences, and even truthful statements. Tor example, the story 
o ■sain: Athanasius appears frequently in discussions of the morality of lying and deception. 
Sami Atiianadus was rowing downstream when he encountered persecutors hot on his trail. 
Not recognizing him. they asked where they might find the Saint Athanasius replied "lie is 
nm far from here," and the persecutors hurried on 1 '. Here one can understand the Saint 
deceived the persecutors with idling a truth. Similar story is: there in the Indian I-pie 
Via hah ha rata where Yudhixttira tells Drnnacharva Ashwalhamaa is dead in order lo make him 
■ e. . :u.d> .oc A»;:lc.fYdd. !‘h.AY;J!ti* Tiiro f ne:mt an elephant named tht same dead. 

! >?■ ‘naeliarya look it lor ins sms. who is named Ashwathamaa 

fisc example •••■ vom Athanasius or Yndhisttira wa> not quoted just lo shew case that even 
truth telling wan commit deception, but, to show that deception can bring in benefit^ also, 
i :v is where ■ **■wrmr.cnis round the world don't create pervasive penal iav\ : ; au^king ilu. 
acts ol decepiio.u. I arly bngiish law punished only specific categories ol deception, such a.-, 
- : c«\ an-.: a i -a . <*.! >*. weirin'* .md i.ik*isuic> that ihkaicr.cJ the public a* Arye r w wen* n< »1 
iCvi.nujoii ntoMigir u.Liir,;;i (! ..u r, and ?09?) a 'Wv-Hinn to ssnnt^rd and S ten hen 

i suo i k sun pi v lying to obtain property was not a crime until the middle of the eighteenth 
'"!!-!!!■>' ’ b was m the year I -'A7. Obtaining Money by ( ai.se Pretences, etc. Act 1 ’' was passed 
m IWatair;. bin the impac.l ami reach of Statute was considerably less, as the trails of common 
\.iw ■. Renee i v-iicuiuig had crept Hilt- create contusions. An Act of I >t i' which amplified 
the offence ol cncal appears lo have been restricted to bauds effected bv some material 
dev cc « i token "against winch common prudence ami caution could not gmud." 

h ' r y ' : yhr* ! :t>• •. hrmh arrested the indictment of the Wheatly, in the case Rex v 
' A • 1 ; i 1!\ gmhy. j';anting uiit dial there was no evidence of false weights or measures, ' nor 

«. .■ ■.;i LLL.1 ’ j;^ ;j_J_S *• s;-m- i; VI i~f \i*! e; ■ inri.v ) !f ■ >>?]r :<-;f >• i\ \ f , ; r f I vS? 1 p, 


f I «■?" !• iesnear*; ni Moral I'hilr.snphy. 2nd edn (1990. pp I6S 1 (,(\ 
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an > kijs ^- !okcn ;il ili! " Similarly eighteen years after. Pear's Case also evidenced the same 
cmilusic'ii. Rear nun Mired a horse, ostensibly to use it for a single day’s journey and 
promising m ret-jm :t at the end ol the day. He immediately sold the lior.se; and on an 
indictment tor the felony ol larceny, the jury found specially that at the lime he hired the 
horse, he had not intended to return it. The judge on assize having, respited judgment and re- 
vcrvvj hH dee.isa*ij mi the detcmiinalion of the judges, it was decided that a conviction for 
iniecny was propei. How-eve?. only seven of the eleven judges who delivered opinions 
concurred :n tin-. ‘Kvi-aoe. wesi others argued the false pretense statute and ils predecessor 
lil - f-ted a mu-demeanour and said that the statutes established legislative treatmenl 
discrimination be 1 .ween taking by fraud and taking, by stealth. 1 hey felt the new statute 
required a different result.One of them directly argued that Pear’s offense was essentially 
stealths rather than fraudulent. 


! he whole the judicial trends during that period dint show a sharp departure, of the 17s? 


v ■* ' ■ 1 ■ 11 P ' predeccs-,;.;. Umi.gh .i t «.'> aincxiai by tiic Kings bench in Rex v. Young, in 

1 ! lien again the argument nf the case, was purely ingenious. They argued that where the 

rqTC: : ;euI,*mm dung pa.M ui piesenl, against which caution cannot guard, it may come 

svj;hi 11 the statute but \\ g he a representation of some future transaction, concerning which 
enquiries may hr made, it is not an indictable offence under this sfalum, hm j< ; on !v the 
sunjeel ol a eivi, remedy, because the party can onlv bo imposed upon through Ids own 
negligence tin argument though was not successful, found its space strong in nianv 
C -a -• < -v ' -a , a:-t one ;\e>: \. t loodhai! ( I S2 i ). 


In the sail c war a j /Mb, picv joii.slv In Young's case, there was a case on deceit as a tort. 
J nc case Pasie v freeman 1 , was revered as foundation case of the modern tort of deceit. In 
this case, tlmugii c nipiamani was awarded damages, in the dissenting opinion of J. Grose it 
was opine } mm -'Mere are cases of two sorts, in which, though a man is deceived, he can 
maintain n > acta:a j he first class of cases (though i\ui analogous to the present) K where the 


nation s nut the thing sold lias not a defect which is a visible one: there the imposition 


Y mT;,.:.:: ,. t ^i.iiuuh Gn n is noi tent, i nc second head ot cases is where the 

.ifiinrufjon is iwhai is called in some of die books) a nude assertion. suJi as die party 
received may exercise his own judgment upon, as where it is matter of opinion, where he 
may make inquiries into the truth of the assertion, and it becomes his own fault from laches 


ai ; ie ; v Jet. e! \ eii. 


... —ii <ls wnauoij s idogma. '.nice hi American 

nifispi uiience mo wa> fir si articulated Scholarly by Wharton in Amcncun ( rmutmi I.cnw the 
;Miok iie wrote in the year oi IK4<>. He relied on Rex v. Goodhull and an American 
judgement, ( onunonwcalfh v. j )rew 1 \ 


l-.ven m Kerala * latest 
'Solar' Seani. one can 
a rd ed t iga!; ■ sI me e \ i 


two large scale public deception scams, the ‘Total 4 l;' scam and 
set' that dm let cnee dial v:;!;n.s should Hoc artcb prudently and 
I hoids i.H-od. More imporianilv many of the victims oi these scams 


haw noi approaeued the judicial remedy tearing, about their own corrupt hands. It can be 
extensively said that the v Menders had preyed on the innate weakness of v ictims such as a 
greed and rent seeking behaviour 


Mur:. X\ I ' : i ! 'S'O 
\'t IVk. ] - fi ) ; M.i - IX i 
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S arlv } .xamination o’ alt eases decided in the period 19434 953 which are digested in tlie 
Air-erivap Reporter *s\-tone ?V ! ifth Decennial Digest (1948). and IS General Digest, 2D 
Series i ISM), under t he heading "I alse Pretenses. Idem ents ol‘Offenses, Nature of Pretense,"' 
reveals the tollo wing: ! It-.- issue ni whether or not a particular form of deception constituted a 
; ; j|se pte(cn ,e has hcen raised in P2 appeals In 27, the form of the deception was contended 
by tiu‘ i-riminul defendant to hr a promise and thus not a false pretense. Courts in eight 
jurisdictions held so during this period, according to (Arthur, 1C, 1953) each grounding its 
decision on the established dogma that a false pretense must be a misrepresentation of an 
existing I act/ 

I he essence ni dus leniency on deception and false promises (Arthur, R. 1953: 1003 quoting 
j ( lark in < hapiiuN case, see ft n. 20) is that promissory fraud is indistinguishable from 
innocent breach o! contract except in the mental element. I he mental element »> general!) 
determined by reasoning backward from the act, i.e., in this instance from non performance. 
A r :!e " h’cb nnkm promissory fraud criminal would therefore permit juries to punish 
imsweni breaches -I contract, would encourage disgruntled credilnrs to persecute judgment - 
i»su,i Cel.he.-., .iud . -uM materia!!} encumber husiness affairs. 

It is this contusion existing during dial period, made us expression in the language arid 
altitude ot Indian J'enai Code 1860. i’iicic is no specibc offence r:i!!(4 Gdse Promise" or 
I alse Prelcnct; and also. me idicnee of 'Ghealing* entail punishment w ?■ a u 11 b*•^ a barm is 
•v ' ;; ri A*' '*>» i 1 'b 1 and no intention in deceive existed ui the time of 


fiowevu it is inter esiiiig to note that Section 4 ] 7 IPG deals with punishment with cheating 
and .Section 12b deals wim the punishment of cheating in which an inducement f o delivery or 
Jesinictio-n ot property, or alteration or destruction of any valuable security or anything 
which can he converted to valuable seem its is commuted, flic section hi V |p( envisages ! 
-.cur intpnsmnnc.nl or fine or both as penalty, whilst, section 42u IPG envisages 
a;.;:: . r:' u; n ’ sear- and fine. 1 here fore, while mi one hand the legislative intent is 

clear dial the lav v makers intend to punish deterrent the crimes which entail n pecuniar*} loss, 
probably a commercial crime or fraud, on ihe other hand, the senommess aim gsavity oi mick 
offences and its punishment brings in greater responsibility on the law makers not to shield 
the ... iron, die *,uper!li.* *us grab of the law. 


weic anioniaiicailv adopted in the Indian Criminal Jurisprudence. I hese are me jew. 


unon Law. 


i >elinition of (‘heating provided in the section 4 1 5 1PC, requires the proof ol injury. 11 
should contain a pecuniary loss or any harm, which can lx* converted to pecuniary 
damage. All the illustrations of 415 IPC only talks about commercial transaction of 
mopiTlv M or cover it is classified under the chapter, ’offences against property 


A-R rVuiS: "Ihctl b> fills*' Promises". » r WW.Y/Vv :\f PcHHS\ /.;.e Keview. vMS 10 i. No. 7 

•:Mo>. 1 u.s 0 ;jp. u(, y 1 u | i See ai:;n fhaplin v. United Suites. IS / I V2.d 69/ (]>.( . fir. 194o). kimes Slate, 
2IK Ark fvS, 236 S.W.V.d 429 ( 1 9.S j j: State v. Kobinplon, 127 ( Mnn 140, /) A.2d 394 (1950}: Suite v. Pierson, 
9J \ 2d s i! it),*- S:.pr*i Or. lOS’i Hutinn v Sfate. 726 Ind. 312. 79 N,I-..2d 9ij \ (19-18) : Suite v. 1 .am o ream.. 
1 ' t- i SupiT 99. N 1 ' ' 7.-.S 21 * r 19'- ! *V»»rV * Karp. 291K N.Y. 2i v X 1 N I 2d K i ’• » P'-tX ». 

SI i .: i M*.:- Pmduus v. SMM x ■ t fi\ 1 994 frU 657 (All .MR i 9o4 S( 96?) 


SMS' of lOii.n, .MR 2901 SC 2960 
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( nli: iccenily the promise to manias tor pic-marital sex is not considered as an 
ottem c o| cheating. All these are the imports of l. nghsh law 

a,.„| .tliva'u.n lot iin act to be dealt under Section -II " ll’C *■, that the victim 
mil „; sai.sa ;ln ruaummeni of justifmi relum e \ in fact this was the principle in 
oi, K h Whait-.a, lias based his dogma. Not only must the victim of a mum commentation 
I-,- out reliance must also be uislifkd according to external standards of 
reasonableness drawn in large part from custom. Accordmg to I any and lam y 
r( ,0 \) ,|;e reason most of'lcn given lor this requirement is a general interest in seeurity 
n-.ns'KUom which counter balances the wrong of misrepresentation and the 
interest In' lull's" m.onned consent" Prosser and .Keeton (19X4: 753, imply that the 
rnmirem.-m d iustiliable reliance is best understood as testing the inedibility o. ie 
ciauri ihat Hand induced the plaintill to act 1 lie real died m the requirement is to 
ni i e i decree of responsibility on the victim lor his own false hcdid, even m the case 
a' ' J., ri . I t .n ; q M||i. ; |(-linc*s for determining whether reliance is 

‘rdy* heavily'\>n'\mMom "and" they follow the existing trade practices, for 

[ Will I! pH/ 

;1 Vidim . aimol ieh upon the adversary parlies statement o' < tpmiou 
i, victim must also view the Statements ol intention with suspicion 

♦ l , . i I_< *'■ . • 'h'd er 1 '0>-'b , 'lH 


.1 |*51 j;■ .riMict Kilii'v aminivit law 

t low ever mesc mles contrasts when these person who induces hdiel ad m luluetary 
... .;, v erules ;,pp|v to those acting in certain recognized liduciary lulcs. 

,. <vV ..‘.. r , ,1,-nors brokers, and trustees, and to those occupying roles that 
.. v ‘ . . ,] O'-' 

; „, SVf J, ■ j | k .nunyMX dl invite, um.iudwa,, ' 1 ' v ''' . 

1 * iM ^ i M .rpi-.slwMd o! opinion hcconu* assertions tnal iustn\ 

reliance when' spoken by fiduciaries. Therefore, the stricter rules are applied to 
fiduciaries. hut ll.e sigmlicanecs is that In taismg standards m a limited class ot cases, 
lliev impiv that in the ordinary run ol legal relations, trust is not absolutely pnzeO. 


re mmv.silip’ or hi the cases where one party understands the counie. part in 
the inmcdioii is essentially mistaken about the a malenai tael. Hits again gives a 
•.id'.staitii.t! .rniv.mif. to certain type of passive deception. 


* •:!»*' t*. 


his ;i via in fiivcs 


• >uj>T>i:v 


\:! li: i 1 air.: 




e,J-a-s,.:r'i, on ( O. >„d edit IVmi 

.. k IX, r H Dobbs. Kot.cn ! .. Keeton ami David <> 


i >\\L‘r..! , r > r 

• r L'a. 


■nil kvv‘.': 


v onlrai'Uloclrinc): W. Kagc Keeton, Dan l». Dobbs Koner: ! . a.d a 

.... ir , i ;l ..v of torts. Slit edn MUKt). ;> P 725-7(4 (toil docinnc. (V, dospuon 
h | ;l |.,oc. ( ratlin,d law. ird edn. OiiOiti. tM .- X.?X XMr 
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i>i ( i n ION i\ BUSINESS AFFAIRS: MOW FAR IT IS TOLERATED? 

[hvreibic. il is deal that fro in tin* analysis of the above, paragraphs that law is evidentlv in 
conllict with both nnn-consequentialist moral theories and with those consequent ialisl 
theories that endorse a rule against deception. The laws tolerate deception as normal in many 
mstancev and see a as euMomary part ol many economic interactions. Hug use assumptions 
oj economic theories to justify such status. 

I list assumption is that there is no negative outcome is associated with lying per sc. ITi 
( nee/v. fdOpv SX 1 > arguesthis assumption is very useful in many economic: models' \ fie 
' to consider contract theory where il is assumed that without an explicit contract, neither 
mde will fuih! m- respective obiiga!ions, lie also quotes George Akcriofs <W70) paper on 
a ; '\mmetric intormanon and the market for lemons assumes that sellers ol used cars will 
always lie if’it is in their benefit to do so* 1 '’. 

A graver assumption is that ot homo ectinomu'ttw an economic theorv figure who acts 
selfishly anti isuneoncemcd about the well being w f others. However ihere are lighter 
app:- aches hfc i Raker. Wu’U. where the assumption on does not assume that individualsarc 
motivated solew h\ selfishness or material gain. Ilis a method of analysis, not an assumption 
daU pariwuiarmTvannm.. Assumption ot sell-interest is narrow, nut, nenavion: is inn \y,\ 
drove ! > sc:!-interest: i! is driven by a much richer set ot vaiues andpreder’em e- 

vo >o;iu; ii Hiii/: litiiu:L standard .v ■ :::rpr ; ww tl ’- 1 ■■ »•'(•* will toll thr 

nulls onl\ ti tin :-w incentive compatible given material outcomes' \ He use 1 ' the hieralure on 
a\ evasion, titeehojee oj whether to avoid paying taxes is considered;! decision under 
uncertainty, mst istreated as a product of ihc probability ol beingcaughi ami the cost of 
punishment, w lie. re a/Ten edit is. simply the money saved by avoidingpayment. 

■ liliiarianism oi Jererm Ben than! (1 7Xd) prescribes that; whenchoosing whether to lie, one 
immim ■■•ven.m i h jr. iits,maiii1 Law., am! b.appinc s again:; 1 onhnppinw 1 f aiee/v fd(K)N) 

, ■ To ■eiiTirbw prediction is correct, that that people not only care aboutthcii own gain 
Sr an in,;: thoy uko are wnsilivclo the harm that K ing may cause the othciside I he average 
person pm dels not U lie. wheruloing so only increases her payoff a little hulreduces the 

■ Tec ■ payii! a great deal. I he implications ot Ins results arc iiiusiruiedie> liie purchase o! a 
fir: ■■ -a can cart Aha! the seller -,a\s about t ho condition oflhe brakes more than \s hat she 

m. opting o! iraudnlent behavior directed at large organizations or riel; counterparts than at 


i kMUS}. 1 ; il- . r•! v j; :ho Kuk •■!' f 'unM-tpicnir%". /hr \mfnctiti h-onomir R%* r/i’ir. Vui. Vs No ! al pg. SS4- 

Nkerjui, ^jeuiiiv A liTT.i. \-.c SNiTo 1 : ”! " i _>=r 1 1 - - if •(••rae o r. ;<n.i ifo Miirkel Mechanism 

f s a-;*■!}• or Jouma; ■-■/ Kcnnonucs KUi'’<). at pp -18K St 10. 

jU’. * ", < i,<i , ;■ ■ ■ . "*Ni.’iiv;i i •/. 1 !r’ 1 x «if. >];i k \Wi’. 1/'I - i • I i t:hoi\ i •>? " fit /'oS'.'/oa/ 

•/. “f. i 1 • S: %v ; -me 

i Iwi "A .[ruin !Uf: r ! \ IvOfi \1: ;j'j i; ,\i)A < J hsci V. .1 tn I il V ‘ /w-/,' Jnifruil i/riif' i'll i K .11 j>p 74 

SO 

H/:itn,un. k - Te:.iv , i /Hsu. ./>; !nir<n S: in I fir ;/>/«-. i)i Mc.rui-; in d i -yictifinn 

' ' i inn; 
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individuals: the monetary cost may he identical but the damage to the individual is perceived 
.IS create!, fur examples peopie arc more accepting of lies told by an employee to an 
employer than vice versa (David StraitIberg, 200! >’ and are more likely to deceive insurance 
companies than private citizens (Sharon Tennyson. 1997; Insurance Research C ouncil 
|9*i I ) i; . 

business culture explains the leniency of Law against deception based on these models and 
L'.i\esoul efficient deception from the control ol law. LKicient Deception is defined as 
deception that benetits the deceiver at the expense of his victim, ami yet. it permitted by law, 
will tend to maximize overall welfare Though this model received strong opposil.ontrom 
■a. el litre economists, legal scholars have identified various situations in which nondisclosure 
,r (Vaud max have -.■'..'onomic benefits. 


l Jon , Kronman (! 978) lias argued that a legal right to withhold pertinent information in 

• | . | ; . , J . ♦; ij . U llr-h ! T % f IJ» - n * ! ■ 

• »iv.hii*:‘“■ y'V 1 .,, 

in- cease die likelihood of efficient exchange ' He dillcrcntiates inlonnation cameo causally 

,nn! earned vs iih cl ioi t. 

iie views supports the argument that a homeowner who learns by observation that his home 
jnfesied with termues lias not conducted a search lor valuable information and therclore 
l i t,ici be reou'.re.! to disclose his information to a buyer. Hut a buyer who determines 

. i i i ■« » ! *. -• : , ( • i .... i « 

Ji: ’J ■•!!:’, JI it »i 1 i!!iit Jil!lH.'lai> hL Ulltlfl «t puU.v.1 *'l Idia’ V .» “-s* 1 ’ L - , ’^ V1 »'• 

14 ‘ ' . ■ r I. , ' . I . .1 .t. ..r. 

V..,- ip-cv.;-, iuD UiH im'.l > 11; Ilf^HliUKHD Ut lllL O, I.vwo.- 

u, njvesi m ncological research. 

S.ml l.cvmore i Id'.LVi lias pointed out dull rules permitting those in possession ol inlonnation 

• ijado \>.idiout disclosure are not enough to secure benelils of this kind . If courts are 

>11S titjm cm-ituraging pioduetion and revelation ol inlbrmaiion through trade, they must 
'i,- ncnii’i false assertions. Otherwise, a party who hicks information can always ask a 

. ' ;.. .J... l -t,:, ,,, 11' -l 

I'l.tflKiri i|m'^(lDl! .Uv ii in.itvni iJavC ii 11 Oi i i io uOi i |.iv 3 u i n* >>>•* ^‘i'^ w 1 “ w 

, 1 . <i . r i,. iii»- 'tiipv! j«i 111 *iprrs habjliU ior ItmiM. inct'Mtivi^ to scjHy'h oi rcvc<ii wiH <-t 


! cvmoi c also suggest that d a developer of a land is to disclose his intentions about the land, 
hum the individual land holders from which the developer has to buy lands may turn to hold 

. Mi'.nvucs ■ .e i; me j.i.CU:, se.uicu o- imiii-ou. •■OL.o., -:o uiqn'■;- y l.-uv^i -• 

demands max iihimaieiy defeat an otherwise elhcient plan. It the developer is permitted to 
>:iif-.isi'i’ss or even lie about his intentions lor the land, the hold-out problem may not arise. 


.V;! ; 11 1 n.' i < , i At : 1 - ■ ' h -' * i i 


i St-,1! -I • IV- ). 

,vwur.t h irai:- •' i !' Ifimhi 


iV'Si. I. 


-I.institutions anti Irolhidua: Rhics: A S- . 1 - of Consumer Attitudes 
<</ h munnic IU-H,ivinr mi: <>ry,.ini :ti:n-u. ’ V?), at up. ' o' 1 - 


!\1 i S-itr.D. i )i'.y'-SoMilV- I II i i>rn Hill i iif. flPiJ 1 


j lit;: I -i\v |)I ( unitTiv.’lS J Lcy.lit MUii. 


Sil’.ii Lx‘YM\>fL\ ‘Util 


,i:oi'et.x: Insider I railing and die l aw ol (.'onlraUs". I u. i. Rev. (>H (199.?). pp. 
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Above all. according lo (! any and Pinily, 2003). Deception may have other grearer economic 
(line!tons It is the only act mil facilitator of transactions. Deception is required to encourage 
efficient exchange by facilitating division of surplus gains from trade. Suppose a potential 
buy er and seller, are discussing a simple exchange of cash for goods. I he buyer in fact values 
the goods more than the seller, so the contemplated exchange is efficient, lo fix a price, 
however, the parties must agree on how to divide tfie mutual benefit resulting from the trade 
II they cannot allocate this surplus satisfactorily, no transaction will occur. The various 
behavioural science studies suggest that although the co-operation if possible in all these 
transactions, it may not work always \ for example, when one of the party is in the control of 
allairs, or anonymity of (lie decision maker is maintained or even when any of the parties has 
o sense of earned or at least justified entitlement to the goods or cash they bring to the 
bargain. 

io remove these irnpassev. one of the suitable ways is deception. Suppose, for example, that 
a w:iie: i.uwi- i;umidM.N fhn mhcr> iiiieiested i;. b.is ;.s.T, or that he m»»ci a 

' ettain price in order t«> remain in business. As a resuil. (he buyer may form a false belief that 
the sellers otter represents a division oi mu plus that is favuuj able W, him. ;hc buyer. ami liii:. 
heiief may leud him ;o buy. Similarly, a buyer may' falsely assert that he canno and will not 
bn v a hr >ve a certain price. 

A.voiding!*, whai appea: to Ik- strong rules against deception, allow the various qualification;, to 
.i» i.run's, a i;:ci-aia:! rii!* mweuie.AC vi i me less, me ;n i a .'.'j . .. ....... a.e . :.-o, 

C f iCOJ n | Kiss ll o; a i Ii<i l It i e. I ii * j m * J J 4 - s.> i h u k u'liinaiiikti.it.i'. ..... e! j .J ^ . c \ at' . ' !' 1 ! 1 1 f ' ’ ’ * 

and larger scales intercontinental and intra-regional finance flows, formations of global 
supply chains and global value chains, single-minded global pursuit of economic progress 
had all boosted the trade and the allied activities. This situation in turn promotes structural 
changes in the Nocio-economic and political spheres of every nation and polities round the 
piobe, winch are more conducive to uncontrolled markets and commerce. But then, the 
international legal systems had started recognising the increase in commercial activities 
leaves v inincc'-. hs unae pi*u^icurily lor coniinci'Cia! frauds and as miica ’hey ‘idvoc-iu- h»r 
trade and ■*:v'c of business. they also advocate stricter and deterrent punishments lor 
fraudsters prying on the economy. The examples can be seen in the revival of punishment 
forms oi criminal forfeiture el assets, public censure, stoppage of business, increased and 
multiplied terms of imprisonment, disqualification as lo applying tor new business license:, 
etc. in many international and national statutes round the globe'\ 

India UK - :, had brought in serious administrative, regime changes in lack ring such crimes, by 
incorporating i conomie offences Wing ol Police, C ourt of heonomk Offences. Serious 
fraud I n\esligation Office under Ministry of Corporate Affairs. India. On one hand, these are 
ail serious replica of authorities and other special bodies which are established in P.K. and 
( S.A -V Abut, on the other side, llie.se institutions in India are ordained to work under the old 
Sc: 1 ::! rcgi’U 1 ’ in ws cud pr«w*eclures have not undergone evolution. None of these agencies 

I oresi Jou jsk ri and Jeffrey J, lOn liimski,( 19')S). ' tvvmodie.s and tin: PsychnUuw ol (h\ airship". land j. i<i'\ 
S/, p. tsil 

I■ sufiineii i n chapnrrs follow aip.. 

■'•o-fti.i'. i V ;* in;-. Cr ; nv Ay \ .eai ! worn jam I’times Ai'.ck * is ’ k : r i;!; s {Vi.':oi l ails ulAiu’SVfcnl 
I \.vra! deparaaents oi JiiMav I r.-asi.r>. Iteahh and I h;man ,Vr\:..i:s. i.conoivu Hnaochi! ( rimes 

i .;ni:insS!on in As.v:ia eu - 
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Indian (iovcnimcnt installed had the hacking of specialised laws nor arc they provided with a 
detailed legal framework, rules of conduct special powers, or independency from other 
institutions. I Ids would mean unfortunately, when the system is lacking inherently in its legal 
parameters, the reforms of Indian policy makers were focussed on institutional reforms. 

1 here fore, the situation warm ms a change in Laws. 

i nuanc :in<; kedae com hols on deception and deceptive trade 

PR A'HOES: R l COM END ATI ON S 

Despite the seriousness of the offence under Section 420 I PC, and wide popularity of the 
charge under this section, there are numerous practical anomalies and challenges in 
establishing these crimes before the court. Therefore, in a way. it can be said the State failed 
to curb tins evil effectively. I he practical difficulties and challenges which revolved around 
the technical nature of the.offences as presented above. 

Over the years, the Indian legal system had to endure enormous notoriety among the society 
cis u tails iu uedi vvuii liauuuicul activities and tins inefficiency Kseli has emerged out as 
[treason or exeme for recurrences of major scams and business frauds, (riven the current state 
of affairs where the Indian economy is all set to Iasi forward with more and more ease of 
business, curbing these evils is inevitable and it is humbly submitted that news laws should 
he made with holistic vision to control the crime through enhanced substantive and 

p? ■edm a • ! i f •ih;ir t u i.-v 


L SI DS l AM fVKLY i HE LAW SHOULD PRESCRIBE AND DELINK I HE ( RIME 
DE( EPI IVI TRADE PRACTICE Ol ADVANCE FEE FRAUD AND OTHER 
ALLIED I RADIUTENT ACTIVITIES 


i I hr new law should accept a broader understanding on the term'I deception’, i he new 
:.i,. j iCg.isvd ;cv.opuLc decepii ka\ as: a successful oi unsua:essfu! deliberate attempt., 
fNivwarni.u'. to creme in another n belief that the communicator considers to be 


untrue in order n* increase the communicator's payoff at the expense ol the other side 


12. I he new iavv shaii define the deceptive trade practice ol collecting advance .sum, either 
successfully or unsuccessfully attempted *, as against the public extensively. As mentioned 

. ;... i..-.- - it:.-.;...i U is.iud cud ;eLx ,i.du,^ « — h.5,0 

TIcha'lbfrTf’Tlfere sRiitT he" iToTcTsonwhy aTT ilrTsucCesslid'litTefvipt to tie CcitvtrotTe - market 
should not he penalised. Arguably the substantive laws can be wide enough to cover the 
simplest crime of making false representation intending to make gain lor himself or another 
r 1 * 1.1 cause !ov to another or to expose another to risk ot loss and also the highly advanced 
crimes such as e marketing frauds . 


V -1 1. Amen. / »i:h\ line iies ami /7 U' ps\n.holi>y K v of iviny ami thf impiivuiiom for prufessiotunpriivtivv. 

.".v '1 r*r k John W H'-\ X. '-in:"., .S 11 .'! 


I ! a plums kuppsc;! 

! f i.! ‘r i!u‘ ■•>!,! !av- ;i v.a-a iks.ts .ary m prow* Ihni Rctendani’s conduct deceived VicUnc Now' there shah he no 
h. pr.js:: , s r' -idi .u\\ kind nr ihut any person believed 01 acted on anv representation. Indeed, there need 
in* 1 hr .u:\ menuh ih'e victim. ll follows that die provisions msui even broader in scope Shan a conspiracy to 
deluiud. ,>jven that an individual may he liable even where there has been no prejudice caused lu I he economic 
iiiUTt-cs k,: another 'i his ahift front .1 rvsitlj to a eunduel based ol fence means that the crime is complete much 



1.3. As the present case be foie the commission represents, the crime of collecting advance 
lce> (sums) from public using deception techniques anil the subsequent non delivery ul goods 
or services sho It he dealt under the name ‘advance tree fraud’. 


; 1 li due cvicnsiseucv e a vam>c oi worry for the legislators oi India, then a perfect check 
m these laws shall Ik: using the phrase 'public extensively\ as a qualifier to the offences 
contained in the new law. Individual and singular cases of fraud and deception again can he 
dealt under Section <120iP<\ Moreover by the general concept. Deceptive I rade Practice, the 
import must he made clear that they are not just individualised or particular false promises or 
raise statements presented to an individual or an consumer, i aw the crime is not a mere 
breach of contract. I he offence clearly denotes the idea these acts should be piacticed in moh 
,s manner that the criminal enterprise lias become a part of regular behaviour of the offender 
■: v d"iendin v husnu:ss t jrgai \ isa\i•. • i;. 


1 - 1 he spcvilh ctime •;>! Advmicc fee fraud is ex tensive 1) dealt b\ the country of Nigeria. 

• ■ , i i i r , ...... l . S i •, . 1.■ f ■/ it • >, •. 1 Iln<nh 

;jjk j rcuaole provisions oni uc aaaj-tLu.i iowvvci tm oimieji* <**-*v>m 1 ■ 11 sk * j * . . ^ * '* 1 ■ 

C'sjiMtc 1 of' branch can also he a mod law to compare with Nevertheless as mentioned m the 
introductory paragraphs, these laws can never he embraced fully without the necessary 
indiam isaiion 


; .o. J r;u rm •.nS^ jjjva iu» iiiiuu uiei 

l C lv ! \\ * 'l ! < ll.UUi.M. «U.l. • .1.^.: S lii . . 

pel , m b\ iai -e pretence’’ . ! samples * 
ppmusc. cncaime falsification. 
misi‘Ppropriation ui taels. 


i u 11 s v. 10 i’ i i i Ci d V it l l CC * CC 1» U U d 

j . . :*i 4- ;.. i..* . e A-.t •! j• 1 ,n r-: •. • 


era!Iy used u ' 

?V •v'tt a not hey 


d acts that can constitute a false pretence 
impersonation. counter! e him and 


me 


hide lalse 
I mud u let it 


1.7 la most advance Ice fraud scams, a potential victim is usually persuaded to part with a 
sum ofmouev or property as a form of investment in a bonus business scheme in anticipation 

! I, .t;, - h nir!', in« r-rtm.inl in Ipl' ipSlAril (S'lSC. 

1 C r.ls! MJU' fl MjiMUi.ui.il i . uv , it it.. 4* o.ai;.i ' ‘ . l 'j's • M. i 1' ■ ■ .. 

• v" fvf tV i -' v-if '\) r 11 ■•. were risked to pay monev as an advance pait pavmcnt oi the 
i 'jisidcrution 1 m ihe tK:Iivery and installation of solar equipment. 

!.N In many other cases, (Okolo, 21)09) the sum uf money that the victim is being. pcrM*aocu 
... na ri with" is usualls presented in the form of processing Ices, attorney tecs, money transfer 

’ ■ .1 rn r . I. U..:* m- umflm 

T:T( c. Ti fak fi ig To c" pavj t Teh f. ~"W I Ter cTl i c - v tc l iTiT" mrrteccivecl into pa yin g the mtnicr.-he/sfu^-W'iH- 
not receive anvliiinu in return, t )n the other hand, the scammer will always invent reasons 
i.vhv die victim nuc need !o pav more money or part with more properties. I he process will 


■.SIC 1 •£ • 

■I f i ‘.i! id i’; 


.. ■ • rl r ! M iff! n-;M j-,.- i-'.;.' ’V.vd 1 ■' r H *■' M! 

h oi hanne^ ■ ninnoss and. therefore. appt update punishment will be dilfkui; tor the 
d.eie :sm ;v. idvne.' ol diieet toss, or ever, poirntuit ios>. n> V.eum's inters; 


,\ii] i't phieed I’.K. i.cLMsfaUon t>! ! rjiiti Arl 2006 . 


1 • utteninis. 

senkTicing 

Krliance 


S V liujks S.;»w I n.-ii.-iuit, Wi. mJc v A o.,,i i iroup. i. p.252. 1 aise pretence is deiineiJ as -'a representation. 
V'cifr.-r ediherak: ur it'okijss. I’laUe i»> word, n? writing or b\ condui t. «il ;i to am a ot tin t or law. either past or 
: r ■ ivhieh Tonivicni.inor! i', lahe Iitfl <>t taw. and which the person making if knows to he Inlsc or tines 
• i.ii ::ii-e\e he hr.: ” S v :r Srcuon ?u -.>t ;hc Nigerian Advance l ee hnuid and other t raud Kelaied ()lfences 
# \ t .: /tpsio. See r ,( ). Okrnk\^i>. ( riminai i.tiy in Nn*nna (Ibadan: speclriim Hooks l td. dOOdj. p.al 1 
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continue until the victim realizes that he/she has been duped or simply gets tired of 
committing more funds to the seam* 1 . 

i Ylmcowr. the scammers went Id as Jar as possible receives unaccounted money from the 
victims or money .from victim s secret sources i.e. the fraudsters actually rely on the 
weakness of the men/pcoplc such as greed etc. 


i .it.n i tie law proposed shall be more trite for this special crime, once it's proved that the 
advance sums for serv ices and goods have been already paid by the complainant and on a 
hula tier of probabilities the intent not to deliver proper services and goods to his customers 
or consumers is inferred*'. 


Mi. Abo it is suggested that for the legal controls to be efficient, the provisions should 
specifically attack the crimes at cadi and every siage of the crime, starling from its 


prenatal inns to transpnnaiior and Trnnsarijmo: on the proceed* of the Crime 


M ' h must he under mod ihn! this special crime docs !a!H unda cio of those categories 
where the economic theorists support deception as a useful strategy. The deception in the 
vMence oi Advance ice fraud does not full under the purview a matter of asymmetric 
iii 1 1 j ij!i<iuin lAKcflm. M/Op nor is sensitive as lientharn (IMA)} and (ineezy (KH*5) 
mcniKiii.v Ajsii, ii H h<a micruied lo promote efficient negotiation or exchange o! information 
o ov V f ;t? r:\ i -oMr ihe m-est importantly, these fruudslei > md:n mly v>n the 


p.'l < *T Modi ‘ h‘ ! 0>sO ; t ’ v i • I. H n i»u.» 


If'»n in 1 (»i*r >' 


,: u‘ \u . 'n . 


sueie.ss raic ol Section A 2.0 1P(\ the long judicial procedures and aboriginal investigative 
m.ur.aK and iuM ol conducl ail adds lo the coniidence of the offenders 


i.ri. in the e.a>.C'. id attempts ol false pretences are made against public extensively, the 
mieni to defraud shall be presumed and the onus of proving innocent stale oi’mind shall be 
1 hat ol the otk-novr or the accused* . He should also prove it beyond reasonable doubt. 

J ! ' Moreover. :» fraudulent invitation. oral or vvriuers. made in furtherance of false pretence 
would in usell be an offence and the receipt of such invitation by the person to whom the 
lalse pretence is directed shall initiate the proceedings or charge. 

l id. I he use o! premises, any place of residence or business or occupation for die purposes 

■' ,s --;. • r * * 1? ;• g-',,.- ■ !- : ..'l .M* ^ r-- —- ms 

ownership or p« is session tor the conduct oftlic fraud Mall be ma de liable __.._ 

i. I f Any person, being a lawful authority tor handling and managing such places of business 
or occupation, of governmental or non-governmentorganisalion, shall be made liable for the 
crime and such organisation not being his proprietary shall he an aggravating circumstance 
while considering rhe sentencing order An officer or clerk of an organisation using (his 

•t S \ '»! i i * : v. r the A (j vas i<v \\:s i Criminal Nc’v. ork ' ! 2i)0 { ) • IS .j frirun VvjiO/c/’Vwu' 7, 

1 i. Sl:c the 4 in Coalition ; A "I he Nigerian Seam Defined”, at 

huiiiv.rnivi.iK ; l rSo.d nc\> Ughnn |Accessed October l. 20U| See. "West Alrioan 

Scam/Nipei ian Ativan; c foe l-'nunf in Internet Web Mai! ! rat ids and r.ir.ail I .otter Seams**, at 

om.Vomcnls him (Accessed October 4. ?( 1 l | 

‘ i mphasis supplioc. 

Inc S ; nrt\ Seventh I .aw C ommissiun Kcporl on i In; f rial anti Punishmen! ol’Social and l.ounomic Offences. 

S ) j Said s.rvadv ad\tuanci this aii.'umcf-i 

H/ 
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otfiehil M-fii or any other flares nearby the premises of organisation. over which either he has 
an individual siidii to access is deemed to have committed this offence. 

1 I s Ako the pu paranon or possession thereafter. of a document containing false pretence 
shall also he constituted an attempt to commit an advance lee fraud offence, where having 
regard N me , ircumstam es >>! the case the person in possession of the document knows or 
ought to know tlsai the document contains a false pretence I he standard of knowledge 
required lor establishing, this offence shall be whether a reasonable man would know the 
document contains a false pretence. Possessor of the document shall be presumed to have 
prepared such document unless the possessor clarifies the source or origin of the document. 

! W> VIonev doubling seams. high yield investment scams (as in Total 'I l ? scam) can also be 
seated as eparaie crime under the new law, as and when a person promises unduly large 
imanciai benefit; such as double rates to an another while asking hint in part with a sum of 
immv. a.- a: ad.ance fee m an investment. 1(v % nminknt* chal! he fleemed to he committed 
advance lee hand. 

!.!'•. The New law shall also prohibit the conduct of financial transactions which ought to 
transact the proceeds of advance lee fraud in as many as these situations 

tp; Where there is an intent to promote the execution ol an act that constitutes an 

L-JUS fi I iv «. : Oi I h ; * ’ 1 i V. r K t. . 


ni) Wk.rc the sa;d transaction is designed l<i conceal the location, the source, the 
ownership -»r the control of the proceeds of an advance fee fraud offence or to 
avoid a lawful transaction under the existing law of the Nation. 


! 18. Anv person who knows or reasonably ought to know, or any institution or any 
organisation that knows or reasonably ought to know, the funds or piopertv which are to be 
I..: r-wK.ub ,n.. lit. . ; dcscp;:’- e ‘rude or advance fee -on: t helps - ?!v ininsaeiiou shall 


I inh! 


i iVf A imamui institution .such as banks, non-banking financial institutions, and foreign 
exchange institutions, may be held liable for the negligence in conducting the transaction of 
proceeds from advance lee fraud shall also he made liable for the pecuniar} loss to the 


i > i raaspoi 1 ini; ol the pioceeus of advance fee fraud, either as cash funds, monetary 
iuMrumenis or in kind, shall also be deemed to be offence as in the case of conduct of 
financial transact inn. 

• M Above a 1 ! ; nunsellim.'. aiding, abetting and conspiring to conduct advance fee frauds 
■••ha11 be dealt as serious!} as the crime in itself is dealt with 

i Abuse of an} position of trust, governmental job, or fiduciary relationship or technical 
expense for tin: iurtheranee o! advance fee frauds or for endowing reputation to such 
tr.T.idsiers or stammers shall be constituted as an aggravating circumstances. The central 
element o! tins seeiinn is tiu* concept t d a legal duty.lt was proposed by ther l aw Commission 
‘d b K. (I raud 200.N to extend to duties arising: under statute. u\g. obligations of accuracy 
m company prospectuses): in transactions of Ihe utmost good faith, (e.g. insurance): from 
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ucnerai contractual terms or from the custom of a particular trade or market: and from the 
existence of a ful.K iar- relationship between the parties. 

2. ENHANCING THE EFFICIENCY OF PROCEDURAL LEGAL FRAMEWORK IN 
( l'RUING THE CRIME OF ADVANCE FEE FRAUD 

;> j j.„,powering the Economic Offence Wing of the police and the Court oi Economic 
Offences should be the priority of the laws. Having said so, giving due consideration to the 
laet that there is only one court oi economic offences lor the state, and also since there is no 
economic offence wing of police for every district, the powers shall be equally distributed to 
other police departments and to courts of chief judicial magistrate, sessions etc 

• '■ Modem developed societies m search lor better efficiency of legal controls recently 
advocate greater integration of investigation, prosecution and adjudicatory powers in highly 
i,, p .,, r ,t ,,r .-xamph' in I '.K. bv virtue of Financial Services and Markets Act 

'rtilo the Financial Services Authority, which regulates banks, insurance companies, 

• ■ i, : .. o . Im■< (since 2004i and general insurtmee inteimediancs 

i I j till I w kl I rUiVllWii. ' L ' . - i r 

- smee >00M. t.s responsible lor prosecution and adjudication of liability, and has oversight ol 
investigation by the enlorcemenl teams. I SA operates this through its Regulatory Decision 
( unnnittec 

M ... , .. .; ,-o. iniecm'.ion of powers cannot he adopted into the tcrnlorv ol India, 

i... in t) K whereby various powers o I investigation had 

i-HT.. mteeraicd u- Micccssiully investigate, and prosecute economic or financial crimes. For 
example. Serious (iiganised Crime Agency has the combined powers of the police, customs 
ami immigration, is involved m tackling fraud and money laundering earned out by organised 

urinniuiI groups 

- 11,ereiore in India, n is suggested that there should he a greater portfolio of powers to 

. \i ,jr steri/jip. brand Investigation Office which may combine the 
I policing tax authorities and customs (it would be useful to conduct raids and 
search in an efficient and expedient manner), immigration (it might be noted that the accused 
and suspects in l oial 4 l scam had international connections and mobility) and registrar ol 
companies or linns (review ol business licensing and monitonng powc! > shad put inU llSl ) 
Aii'uendo' if this integral ion o I powers seems untimely for India, at present, then the Law 

. ..a ,.r./-rOl,,n m(' various n-imlalorv authorities 

_stiJ'._as P olice Cusloins. I ax officials, etc .___ 

;• s n K . | ;nv s i ia n provide for greater powers of arrest and bail, l be powers ol arrest with 
s (t ;in offence under the new provisions shall be exercised in accordance with l.riminal 
Procedural Code, bui then the crime shall be considered as non-bail able. Nevertheless the 
irt vihall have the power to condone or compound the offence it the accused pleads guilty 
and remit the payments hack to the victims along with due interests which court shall fix. I nc 
court shall he the intermediary of such a transaction of restitution and repayment and no 
compounding of offences shall be allowed without the involvement ol the court. 

? h Ai.v.t. power to conduct warrantless search and seizure of the any funds, properly or 
evidential articles and documents shall be given to investigating officers or police, once he 
has the reason m believe that the funds, articles, persons or places are linked to advance lee 
Inuds Nevertheless restrictions to this power shall also be encoded m the provisions, such as 
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once the scare!) is conducted the report shall be filed with the judicial court empowered to 
issue the waiTi-uH. within no time, as .soon as the search is over. 


_\7 All furrijs of sentencing shall he included in the new laws as in the case of other socio¬ 
economic offences such as longer term imprisonment, line, mandatory minimum 
imprisonment, public censure, confiscation and forfeiture, stoppage of business, cancellation 
of licenses or registration of companies or firms etc. I enhanced punishment can be given for 
repeated commission o! crimes and in such cases the persons shall be declared of ineligible to 
create new firms or business start-ups 


l.X. India, however, in principle don't concur to the idea there must a forfeiture of assets as a 
method cl punishment. India doesn't consider it inhumane approach to the criminals, leaving 
ihcrn devoid oj their economic resources to start new dignified life. But then in the cases of 
economic «.ufences and several other serious crimes such as drug trafficking, illicit 
e j .-u nu'Ciii ' chi . arid u.oiicv laundering, infer^'ujonqt eommunilv has accepted the 
■.onliseatioii or h wlciturc of properties of the guilty as a matter«»! deterrence is found largely 
successful”, t nniiscanon is also, a penally measure that results 


? he prrrnnnent 


provide thul yn.iUu *.\i 

' Odd: j .;1 t.: ■ U.‘ I l\.'. I 0 tilUj.N 


I he I'nsied Nahum- ft ! N > Convention againsi Illicit Traffic in Narcotu. Drtms and iCvehotropm Substances 
■uo adopt the measures to i i<ii fne i ^ .»i i ami. ..e./.uoc c,d *•>"' \ i c; rt: i ■ o- the 
kin- iii , .mnc.md niniio ?ui:n:jvrir:g. IT * - < ”i • au-n rvs ni the 

i .. i!'.’<) hvr she 1 r N ( ntoeutiun against 1 ransnntionn; (hSMiu.;-'.! < wem, to mcc-iee ine 

•r vecds i»f i;'I., cu t s• c. .venom. crime was defined a.s incluJir.i? 'Vunduci consumes:' an oimruv j-nmsluH 

>n. .s r:. la*;. ucun vatioi! < •; hnvnv u; <u ic.im imu ; eta.-. m. no;-.* *cn... 1 

:>nti.sca .tr;; sr.v>ucv v err birthcr e\U:ndad by the ON (omen! inn against Corruption c irw inek! lor example 
hie briber- cu narubni nthciaK. me bribery m mu ign public uiliciub and elhcatC el puhbe intern -iiiona* 
nruanisaiinris, embezzlement. misappropriation oi other diversion o! property by a public "tficia!, trading. w 
,r.i liava-c. ahm-n oi hmchons, iiSu.ii enrichment. bribery in the private sector and laundering lhe proceeds oi 
■••'.berv 


ii 


in iecov.nun 


nnhlcm.s associated wilh drug money laundering the l-S (invcrnnicni ihuouuceJ.a sene:; 

■ . :r: o ... ?!->■ jor leiii.'i e nufn* nmeemis nf drui» related criminal activity. Owing lo 

i-„ \t *ui*.ev'. d s- s,>iteiti{ r .' provisions were extended u» include a plcUiut.i u! cnm.nai activities including 

. ,, . . • i . ' .. - • . 1 • 1 ' ' . - . I ► -. • . Irl-.ri' til; 

nnua:'. tr.i ■ !ieK;!is. : . iMC.-wieenraiui euiMiption. I rsi'. «s a vii... m.i.v .a; ••• 

:i ;miii! illusirau’il l;v ii»- luvadih of lilt- inicrfuilionai i: on fiscal ion mc.isiMrs out! ined above. 

•\ JiIMbir-aiiN lb-.: l.niki! S:au:-. !i:i ■ skiloroil It run a numhcf of liif'h profile fmaneiai seandab;, .1 eonserpience u! 
d. ' .uj; t:n.> 'seen un/sihcant increase in ifw: u:-.e ul its Un leiunc piovi:,ii f ns W ell* nleC . sangde.. irxsaae 

O.a: Uan\ Mir.ktm. hutotr \VS>iUlCori. Acjdptna ('ummunicalinris lyis. Internaliomd. Mertmrd 

■ .u r ; u-.ov.n, <h< re !vc; iu en a schsUinlial iruTeas*? in rhe Seeds of mnrUsme Traud. 

..■•Ul r .,^f.; n- !( . ; •fr-.^on'iv S>Io billion per year, i hereture Uh* turjenure ul me prov.eeU:. o) viiiue hri.-' i.h. 

;sy>ectn Wy rturinr-ih c e r ed i t c .nmtrb:-- 


:tr. impeuan 


the l Stnvantei ti<md strategy 


i Nc IJI i: I a; 


j sit ms was similar in ihuscci the t mi led Stales, in 


in 


• r j s • 


IT.UU 


j■ i)j k■ .»i ihf I allied kinndonrs cnidiseaiiun prove- 

' n> Jr-ii .1 uatnci.inj' olieiues. I be ranprof criminal ollenccs was extended to all Non¬ 
a's and speca fit suimnarv olienees b\ the t runiiah Justice Ail I9SS i u:ther jmendmenis 


my. 


wer emlrod'.H'ed !f 
lijic oi manaiuii;. 

Orf T anised arui Orim 


fir l )nm 


i iii!lii:t,ii>j. : At! Iv'J.i ami l!ic hx.v.wb oi't run.' Aa of and ?.'.)02. ft 7005. the 
: . . r I';. T ii. r t ' ivM.-lriiT-.vf'f'-Tt'd !<> S(H'A bv the SdriOUS 

UK- I 'lllttu kUiy.MDCi ,» wijinj t.,v.ti. ;%•■!! !. U.i..Mr • I. i v J m .iv 

nd Police Act 200S.SOCA was mistakenly rd’erred H) as the "British bBT. and its 


l K*r form a nee wu.s.t; easurctl acainsl tackling the ,r 4u0 major crime bosses in rhe tjk. the so-caiicdunlouchablesA 
C( x 'A was prar:=ed iuiditional powers under iheSerious ( rime Act ?007.lo bring "organised criminals to 
'1 1 ce ; lie rrseasi.Te.sinduded Serious ( rime Prevention Orders winch allow courts to impose 
<v-unc : w:',.jiiui;;ef.-. t <i, ih.ose pnwed to be involved in serious crime. l ; nrthcrmore. SOC’A iruillowed to 

a:ut i'lU'TNOtb-ns i^!'"serious acquisili.-:vriniina!' 1 over *i period of up to 2d years 
■nleiici'd tolif’e impr isunmenl via a financial reporting order When a court grants 
eriiiiinal is retpmed to repot I within a spethtied periodic timedelails of their 
ook the view that iiimneial rrport’mi*<'i'di:rs ’AuitiUI be obtained in eases oi 
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dispossession, or removal of finances. or other resources bywh.eh a person can commit 
further crimes .continuing criminal enterprise). I hough the major am. of confiscation o. uvi 
forfeiture of criminal properties is restitution or compensating victims, on the other hand t 
shall deprive the criminals of the resources therehy incapacitating them lor further 
c *.-niniissioii ihv crime. 

•; o n, e invesiigating agency, or the said economic offence wing of police shall can receive 
" • 'lunlaiiit'- or infonnation from any person whether victim or not, and can act upon it. I he 
smeus fraud In vest iuaiion Office ol India does no. have this power Upon reliable evidence 
n. conduct investigation. the police or the investigating agency shall he mandatec. to conduct 
investigation suh 'sUcntioso that suspect shall noi part away with proceeds id crime. Also. 
Police mav approach High court in such necessary cases, and shall also Itle (or an ex parte 
application to frce/c bank accounlsol' such persons where it is reasonably suspected that the 
( has tircadv obtained the advance fees or money or other considerations and it is 
i| tleu iiiiv failure to do so will be detrimental to victim s interest. 1 he 
.V,,, s | i; ,|| also be empowered to issue prohibition order as to transfer ol all 


2.10. However such orders may be withdrawn upon suitable guarantee or surety, for such a 
relict,in addition U* guarantee, the accused shall satisfy the court must that the assets ^yen 
... . ihrouvh lawful and legitimate sources and transactions. A classic example shall ae 

• ; V. ... I I o n n1 <> I raHiekim; Offences Act !9X<. I he confiscation 

! V . 1 . . A , I.ivn thus hold!v "A set of statulorv assumptions that assets in 

^ a! ,.| oc’se transferred to the defendant over the previou, six years, were profits 
in,;;; ins Vnmmui aciiviiN. -lhe.se wc.c then included in the calculation ol the 
benefit. I he burden ol proof thus shilled to the delendant to show to the civil standard dial 
hie assumptions were inaccurate, or that the amount which might be realised was less than 

the benefit." 

. j .it,,-. i.|l|tv shall be empowered to make orders ol confiscation and 

t Vt iVsetsand also make orders of rest mil ion of the victims at the lime of convict ion 
and sentencing. I he court shall then follow the procedures ol civil court by itscll in ordei to 
n s ;ike uticcisvi- remedy tor iho victim. 

' t 1 i .,ne imms shall also be Used within whic h the complaint must lv investigated and 
. r ,i . 'it-,' rpde.* (m'ouihIs u> hdievc the crime 

.'Vs advance lee baud has been committed on public extensively, on the basis ot 
" on,i,ab.lit.es, and also if it is proved that the complainant haiTpaid die advance feerhe *haH- 
i, ive fne right for restitution and restoration of the funds, whether the criminal ease is pending 
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in die court oi not. I laving said so, such, restorations at pre-conviction stage shall he made 
from the proceeds of crime and no personal property of the accused shall be attached at this 
Mage ior the purposes of'the repayment. Such a procedure oi measure shall only be adopted 
nec the accused is held guilt). 

3. REGULATORY AND PREVENTIVE OPTION: [NDKPfNDI NT OBSERVERS/ 
I A(1 IINDING BODY UNDER DISR1CI CONSUMER PRO I E( TIO.N COUNCILS 


3.1. Very recently, though witli a different aim to prevent corporate frauds, a similar attempt 
has been made by the Companies Act. 2013 by incorporating the provisions for Independent 
Director* in Indian Public and Listed Companies. However the idea was first accepted in 
I 008 Corporate Governance ( ’ode, when Indian policy makers were laced with the question 
how to deal with the problem of trust deficit afflicting Indian Business corporations. 
However, as Madliurwa Arindam (2013. p.2'32) points out. it is submitted that the idea has 
iK.cn traii.'ipi.iiiicd -diuo'.i win *icsuic irom cd.roug Aii^L Sax-jufsxpradeiu.c without enough 
Indian isali-'n 


A i mm hisUsical experience, Mndhnryya (30)2 } argues that it is ewdeut that the institution 
.if the independent director lias not managed to check the excesses of controlling shareholder 
even if the promoter does not hold a significant slake. She reasons the same hy way of 
illustration, in the Natyarn case, the Kaju family owned only about vc ot the companvs 
Laics hut von-, siii! aide m keep a xecinmgiy independent wind wei, quan;scd> A>aid a* Ok 
O ark ahtMU oik <.■ \ ihc g:caicM i muds m iiiuian ^wipuuuc msu/iy. 


' V Iho i v m . ause. as pointed out in introductory chapter, that am I uretgn < onct.pl or 
I egal measure can he adopted, bug only after giving due weipluage to Indian situations and 
ihe working culture and philosophies of inclian societies. When it comes to Business affairs, 
turn auain. it is muir difficult to bring in exclusively foreign-made, regulatory regimes, since 
the consumer behaviour, trading customs, labour force characteristics, and Consumer per 
service provmef/ trailer'ratios aii uiflci invariably mmih kmcuji lauds. 

• ; liicscu rr. it is submitted as a regulatory measure to constitute an independent lad 
Jlading !>o;i\ ■ u independent observers under (Consumer Protection Councils, anonymously, 
without idling one observer known to the other or public. 


‘ j . V C i ■- .CS\k.a Ltiii iuivv >U<u UK 'in. e: *sc. » ■ '••• •• . 

;r^t t a r i c.s 04-M m such -hmn n e s s n n d e r t a Jo ngs . and s n tiuill-l e p o rt s ,- 

Consumer Protection Councils on their findings about the firm s relationship with the 
c snstinier. 


Lb. Once anv observer submits the an indicting report, the Protection council can deploy a 
.■i.-ic v; 1 ::H'lopcm-erf '-b^ervers C'r ? 1 n Mv fuel flndim 1 bods to nwt die deerec of 

rertainn *<(' thulium oi the primary observer. A similar procedure can also be adopted on 
receiving complaints from consumer to identity whether the violation with regard to 
particular consumer is a pari of systemic violations done by the firm against the larger public. 
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^ ? I hr maiiiialc of the independent observers is to conduct their lad finding missions, 
hchaviw as potential consumers or customers to -he firm. They shall have no pohc.ng 
powers nor are thev permitted to conduct esp.onagc tactics of violating into the privacy ol the 
ines However am act conducted in good faith and in duo furtherance ot their obligations 
"X , indemnified and no action shall he taken against them for such activities 

v.'uhin the scone their powers and functions The independent observers are also not to be 
,,i!e,t unnii to am court of law. for the purposes ol examination or evidences. ieir nar es 

;.„>»> ^ «r«««>i>= <** or 

cifu*r me termination n( case proceedings. 

; K Upon detailed scrutiny and verification of multiple observer reports, the Consumer 
Protection ( ouncil shall decide upon the liability of the firm or .1 necessary commit ih, 

U, session's court or other such courts the government may by law speedy. 

, „ , lowt . vcr these reports ol fact finding observers, as practiced in International Courts 
, x . nin sidered as able to or tasked to make authoritative or binding judicial 

V. .,|', n ,inm Ik fir,dimes cannot therefore he compared to those made by courts or tribunals_ 
Xlso' independent Observers do not, and cannot be expected to apply the same degree o 

r n ;:i 

p3VcCSSCS ,Mii>A..vjox:.liCr v'di’uIdO.u uli " . . 

justiiK-csti’ ot r.iuliiplc mpoiO 
!'• *nf*r-me th''v .it 
iudicinl ur repanttors action. 


dlcill. LIU,. uevi .1- . - ■ 

„!, rcpiirtv t heir reports are mainly dealing with monitoring and 
o„|\ independent sources of information and a precursor lor formal 


v ONCffSiON 

v 1 ,w‘- reeaulini*. frauds in trade practice arc concerned, it is high dme in India, that 

T. | mm ikers must recom.ise that deception is not anymore considered as a necessary ev» 

I of business operations. No law concerning commercial frauds can be 

' V |.v That rtT.as.vn. the tversons who committing such frauds baselhen dcusion to commi 
,.,n die incentive-compatibility given the material outcomes whether it is ' 

' . .. , v ,, n lhc ..lube which preaches free enterprise am) ease ol bus.nes,, 

'is acmCms’selt law"molho.!s on rounlalmg business regimes. Into. tang J* 
f ti'» ' llrrn the reputation of the .Markets, ami eenno.ny t ven the 




nisire of hard iaws India needs to adapt and evolve. 


siui.-niurisi iiiooi. • . . ..However, the 


mummed to iili this gap wi 


He jniiieia. v's etlieien. imerlerenee. However, .he judicial law 

leseis Meanwhile, the law enlurocmem agenues w in *>' I mallunctionint; the 

..- - ^ 

supports. 
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More importantly. India is a young country relatively in the case of victim jurisprudence. The 
cite; nee restoration and restitution is always a problem in Indian legal system. Basically, its 
ir. Iiaie civil execution procedures arc to be blamed I herefore. the commission recommends 
at least in the ease o! commercial frauds, a better, speedy and prompt compensatory regime. 

'he commission hopes, by its recommendations at three levels as detailed in the above 
chapters, had contributed to these calls ol the justice. 





NOTES BY DR.K.M.CHANPRASEKHARAN PILLAi 


Having regard to the circumstances in which the transactions took place it has 
to be appreciated that all parties — not only the fake company’s representatives - but 
also those who directly or indirectly provided to the perpetrators situations to instate 
confidence are in any way or other responsible for what has happened as a result of 
the solar scam. It is astonishing that the Government agencies like ANERT could 
not be of any help to the gullible public who became victims of the scam. The 


various outlets established or opened by the perpetrators came to be inaugurated or 


K 1 *' T+nMfir+rxt 
p w ; a Li 


big wigs who thereby showed 


acceptance of the activities of the 


perpetrators Thus the action or inaction on the part of the Government and its 
officials contributed to the scam 


When one examines the crime committed by the perpetrators one could find 
the ingredient of tfaud/cheating, if, on the other side, one looks at scenerieo one may 
get the impression that the perpetrators did have the belief that they could material 
their scheme if everything went smoothly. However, this view may not hold water 
when one comes across the fact that the perpetrator impersonated themselves and 
misr epresent ed f acts to i nduce others to shell out mo ney, in this sense th e 
perpetrators could be described as fraudsters The influential people like MLAs / 
M.Ps./ and Ministers had been acting as abettors though not intentionally. Being at 
die team of affairs in Government they owe a duty to act responsibly and if they fail 



*•!>' 

in this duty and create situations to help the fraudsters they will have to beat not only 
the moral responsibility but also the legal duty not to act irresponsibily. 

In these circumstances, we may have to think of a separate legislation 
dealing with the scam in all its aspects including investigation, trial evidence, 
sentencing etc. Perhaps it may become necessary for us to spell out special rules of 
evidence, new modes of punishment etc. 

Mass Fraud (Prevention) Act. 2016 


An Act to prevent Fraud on a mass level committed by some dishonest 
people on public Be it enacted in the th year of Republic by Legislative 

Assembly of the State of Kerala. 


1) It shad come into force on the date of its publication in the Gazette. 

2) a) In this Act fraud means dishonestly making false representation 

Intending to make gain to oneself or cause loss to another. 


h) 


false representation is an untrue or misleading rq>rcscttlauOii made 


by a person knowing it to be false/untrue at the time of making it. 


c) A 'representation’ means representation as to fact or law expressly or 
impliedly made. 

d) Misrepresentation includes willful and dishonest non-disclosure of 
required information which one is under a duty by virtue of his position. 





e) ‘Government’ means Government of the State of Kerala. 


f) Mass Fraud means fraud committed at a mass level. 

Abettors of mass fraud mean those who knowingly or unknowingly about the 
fraudsters by associating themselves in their activities giving an impression 
of Governmental recognition instilling a false confidence in the public. 

The perpetrators of mass fraud shall be punished with imprisonment for 7 
years or with fine of 5 lakhs of rupees or with both. 

The abettors who facilitate tire commission of mass fraud by their association 
with the fraudsters shall be punished with 5 years of imprisonment or with a 
fine of Rs.3 lakhs or with both. 


in auuiuon to the pumshmcih mentiymed W S 5 the fraudsters properties shall 


be seized and forfeited? 


There shall be a special wring in the Directorate of Vigilance to investigate 
and conduct prosecution against the fraudsters 

Mass frauds shall be tned by a special judge of the rank of Sessions Judge, 
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Sri P S Diva lot ran, 


Sci. Grade District Judge (Retd.), 
Solar Scam Inquiry Comirussion, 
8 l!l Floor, 1 lousing Board Building, 
Panampilly Nagar, Ernakulam, 
kociu 682 03(>. 


Sub: Sohir Scam inquiry' Commission- Request for opinion / view on a Ic< 
issue of Public importance - reg. 

Kct. i~vtwr No. SSC/'2/2015 duu J 01/06/2016. 

Received rite re- sent oil ice letter, referred to above, on June 03, 2016. Besides schedu 
Mcfiings, the l On versus i■ xanunatious and spot evaluation by teachers were going on ui 
juilC \ : , 2ul 0. 


1 have sought the opinion of three colleagues and am enclosing the same. 


ilk. O j )ii ill dt a \jii jd'orni 


,h„ 


. ( \ /un * n f 
.... i ' ‘ 


•sf fl 




KfitR) V,1WS 


a rra:igetttents - 'to”"prevelrr cheating- and-dec e pti o t i -of t h e public - extensively by giv ing-6 
promises and to take action against these and suggestions if any. 


[. The transactions under scan are basically agreements between the pers 
involved and various members ot the public. 1 he allegation is that the acct 
persons have cheated tire members ol the public at large as they willfully I 
themselves away from discharging the liability arising out ot the agreement 


T his in general terms amounts to cheating which is dealt with in Section 415 
of the Indian Penal Code, 1860. The provision in the 1PC is self-contained and 
comprehensive. Though the provision was enacted to contain individual 
complaints of cheating, it docs not distinguish stray instances of cheating and 
mass scale ones. The same provision can be invoked to deal with allegations of 
cheating the public also, subject however to the condition that there has to be 
individual complaints filed bv the affected individuals. 


Tin: persons allegedly cheated (as is known from the newspapers} are not poor 
or illiterate but business magnets. Hence, there is no point in raising the 
allegation ben. transactions were entered into under coercion, undue influence 
or threat. Nor can there be a point in alleging that they were with the 
acquiescence of those in power. 


Hut. of late, one finds that there is an increase in the number of cases oi 
un<» on a lame scale such as in Ohittv or Land Transactions or those 

' 1 ‘ ' i ) v> 

relating to flat Constructions, where many illiterate and poor people are 
cheated losing money and/or property. In many cases, the cheated persons arc 
Ieli without any remedy and the swindlers granted impunity, in such a comexi, 
it may not To out of place to deal with such cases by enacting a separate Taw, 
bringing such mass-scale transactions under a legal scanner making such 
nercons snenticallv liable under civil and criminal laws for breach of terms of 

i r 

Sl >ch transactions Such a venture may be welcome from the social point of 


view. 



( ’heating and deception of people at large are dealt with under different laws, 
criminal as well as civil. 

Under Criminal Laws, for die perpetrators, the conventional provisions are 
adequate provided the offences alleged arc appropriately investigated, credible 
evidence collected to bring out the truth and the trial is conducted in a fair 
environment, not swayed by public opinion either way. Lor the genuine and so 
called victims (even those who claim themselves to be 'victims' alter learning 
’ha: the intended not so genuine business opportunities have been a mirage', 
business interests/ losses are to he remedied under civil law if and when proved. 
However, if the evidence is forthcoming of ingredients of criminal provisions 
being satisfied, the same may be initiated by the Suite unde: die existing 
provisions, if the ‘so called victims’ are co-conspirators to the scheme, they 
ought to be proceeded against too 


ire. i 


The alleged issue here is how the ( )fhces of elected representatives have 
used a.-, reference points to gain greater acceptability in business circles and 
utilise the same for enhancing business interests, with an intention to cheat and 
deceive. The personal Staff are political appointments with absolutely no 
background check and accountability and, knowing that their appointments 
generally last the tenure of the current Government, these individuals try to 
make the most of the ‘golden opportunity’ and this is with respect to whichever 
( 'tV^Tf'monr -n nowtr. 


1 he laws are, in my opinion, more than adequate to deal with similar situations. 


The Offices ol the elected representatives ought to maintain a higher degree of 
integrity. The Staff appointed should adhere to highest standards of probity 






and, ,f they do not, should Ik visited with » gran level of punishments for the 
proved wrongdoings. Vicariously, the elected representatives ought to be made 
answerable equally, and more so, as they are the ones who create the 
opportunity for these unscrupulous individuals. However, there can be no 
vicarious liability for a crime. 


These are matters of policy to be decided by the Government in ii.aima.nuig 
,Vo C . .-n.-dibility of these high Offices of elected representatives, bor the ordinary 

than sufficient if implemented in letter and 


inotpjis rhr current law is more 


spine 


, i ■ „. .M m( ihr nublir exiensivelv 

MU 1 c any mew MUG u; pm vein aliv, t.G.. r . I 

by..giving false promises must also take into account all legmmate business 

activity where private individuals must offer and accept promises to other 

privali individuals without any law that hinders such activity, all that can he 

dune is, to prevent persons with a proven track record of deception, Imm 

( . n; ,. nnr m ro any commercial ac tivity for all times or for specific periods, i he 

law (IPC and GrPC) may be amended to this extent. It must also be borne in 

niUK | ihat legitimate business failures should never he treated as ‘cheating and 

deception of the public. . _ 

Worn the peculiar circumstances of the present case, it may also be a concern 
,ha, private individuals allegedly indulging in deceptive activity claimed access 
politicians m power to show their ability to facilitate d«k. 15 •* 
si unci lung that legtslatton can prevent Only an alert intelligence wmg can 
the political executive from associating with such individuals. Ihc 
existing laws on corruption arc adequate to deal with the political figu«* and 

w 



ihr administrative personnel who are found lo indulge in corrupt practices. la 
speedy disposal ot cases to ensure a deterrent effect, special Courts and fa: 
track procedures may he adopted. 


A credit rating system may he mooted as mandatory for individuals undcrlakin 
business activity beyond a threshold limit so that the gullible members of th 
public will be able to judge for themselves the ability of the promisor to execut 
:.m- given project. A threshold limit is required to prevent all sundry legtlimat 
commercial activity from being burdened with licence raj. 


Deceptive and fraudulent practices resulting in loss of credibility' tor th 
1 r M ' 1 d wn ik iu tiku t t.M ri Sc i lO l i A m;i [ UT If/I O > \ if; at ;) i; j r . 
JiKDfScimH'Ill. 

However, the most important fact with respect to any ‘Scam’ for that matter i 
that the allegations and accusations are. mostly politically motivated. Any am 
ev-T" ruling parry faces such allegations mostly prompted by the <ipposittor 
flits has been going on in the State of Kerala and for that matter all over Jndtv 
for ages. I•-ven before it is proved as all Criminal Cases have to be provo 
iTCCA^A 1 T'A a A ( ? !i:i doubt, wit hout creating even an iota of doubt in t he nun 
o! the judge, the Media will flash the matter as if it is totally proved and creat 
a pic) iichce in the' tntnd of the public! so that the voters will be influenced again* 
the n ding party 


Hence, in matters relating to Scams, the most important law that has to 1 
enacted ts that if false allegations are proved to he false or in the contrary. 


there is no evidence to 


prove the allegation, those who concoct false alleganot 



should 1„- held liable for then irresponsible behaviour, for misleading the public 
and tor defaming the ruling party. A deterrent punishment under Criminal 
Laws should lie provided to control this kind of tactic of overthrowing a 
Government. This opinion is applicable to any Government, as this is an 
apolitical opinion being expressed to be applied to any of the Parlies at fault. 
This is a very serious matter to be taken into account with respect to any scam 
against. any -Government in power. 

Defamation is a crime but it is not lacing used in such cases. Those who make 
s m- to creep into exceptions of defamation, ie. justification by truth or bin 


at ton 


jnent. 


Again, live re is Viouiou 


s 1 viability in tortious and ot her Civil matters but nor m Crimes, 


So as to not to take an opinionated and subjective approach, 1 have toed to be 
■eltve by adding the viewpoints of three colleagues. This is one area where the judiciary 
exerdse a lo, of cannon because of rite innumerable cases of fabricated and mislead,ng 
miration to target persons with a motive of tarnishing the image ot persons in power 

Apologising for the delay, as we could not give a hasty response to a matter of great 
liticancc. Moreover, as mentioned earlier, examinations and time- bound evaluations 

v pointf on. 

With Regards, 



Vo 


/ 

Vice-Chancellor 
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Views on Item Nos. 5 & 6 of the Terms of Reference 

1. As the general public repose confidence more in registered companies than in 
other forms of business organizations, persons who intend to cheat the public 
by means of their business get their business concerns registered as 
companies. In view of this, the Hon'ble Commission may recommend that the 
offices of the Registrar Of Companies shall have a scheme or a programme to 
scrutinise and investigate the activities of the companies periodically to find 
out whether there are tendencies to cheat the public in any manner and also 
as to whether the company adheres to fair practices of trade, needless to say, 
with a view to prohibit illegal practices of the companies. This necessitates 
amendment of the Companies Act. The Hon'ble Commission may consider the 
possibility of making such a recommendation also. 

2. The Consumer Protection Act, 1986 provides that a government can file 
complaints before the Consumer Fora on behaif of the public and secure orders 
of public nature to protect the interests of consumers. In the cases of cheating 
and deception committed by business establishments, an appropriate provision 
enabling the government to do the needful to protect the interests of the 
public may be made in either criminal legislations or such a special provision 
may be made in the Consumer Protection Act. This also may warrant 
amendment to the legislations. The Hon'bfe Commission may consider the 
possibility of making such a recommendation. 

3. The Kerala legislature has enacted Kerala Protection of Investment Deposit Act 
2013and the same has obtained President's approval but the law seems to 
remaiR on paper without being enforced. The Hon'ble Commission may 
consider the possibility of making the suggestion that the aforementioned 
statute is enforced with full vigour and is publicised for the benefit of the 
common consumer. 

4. In order to prevent corruption, the government proposes to initiate a stong 
public movement against corruption based on a promise included in the LDF 
Election Manifesto placed before the people prior to the last Assembly 
elections. The Hon'ble Commission may consider the possibility of making a 
suggestion to the government to initiate a similar strong public movement 
against cheating and deception of the public by business concerns. 
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words, compensation to victims shall be auorn^ ^ ^ Commission maY 

things shall be the duty ^ recomm endatlon to enact a law 

consider the possibility of making su 

providing for the above. blic were abetted by 

In the Solar Scam, cheating and ^ ^ the 

political le j' d ^ S "perpetratTrs of the crime had governmental support and 

bU tTl T k ng the same into account, in order to prevent such tendencies 
patronage. Taking tn Hon'ble Commission may 

in future on the part of the political leaders, theHonb'e 

consider the possibility of ^^Tas 

Representation of People's Act may be amended to add such _ 

offences that may disqualify MLAs, MPs etc. 


Dated this the 18" day of October, 2016 



John Joseph 
F Party 
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BEFORE THE HON’BLE JUSTICE. G. SIVARAJAN (JUDICIAL 
COMMISSION FOR SOLAR SCAM ENQUIRY), ERNAKULAM 

K. Rajan H ’ ?miy 


STATEMENT FIFED BY THE H* PART Y REGARDING VIEWS QF ITEM 

Nos (VIAND (VI) 

1. It is submitted that this Hon’ble Commission has directed the H Party to give 
suggestion regarding the item Nos (v) and (vi). 

“Whether the existing laws and arrangements are adequate to prevent cheating 
and deception of the public extensively by giving false promise and to take action 
against these. If not, what are the suggestions for taking stringent laws and for 
taking other appropriate measures to eliminate such cheating and deception . 

The suggestions of the H Party regarding the same is that eventhough sufficient 
laws are available in statutes including offence U/s 406, 420 of IPC and offence 
U/s Binami Transactions (Prohibitions) Act etc, there are no sufficient laws in 
ordefto take appropriate measures to eliminate such cheating and false promises. 
Stringent laws are necessary in order to prevent such chea ting in future. 

2. “Suggestions to get back the amount lost to those who subjected to financial 
scams as referred above”. 


It is submitted that the view of the H Party regarding the same is that at present 
there is no law enabling the government to repossess the amount lost to the 
private parties in huge scams. A new law has to be implemented enabling the 
government to attach and re possess the properties and entire amount of the 
persons who had done cheating and after asserting the claims made by the 
peoples/affected persons, the same has to be refunded/returned to the aggrieved 
persons from the assets of the persons who had done cheating. That is the only 
mode to prevent financial scams in future. 



Dated this the 18 th day of October, 2016. 



S. Renjith 
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. ^ vj'*,, . senior Government Pleader. 

Not. on clause Submitted by B. Vinod, Senior 

" e °P' ni ° neXP ^l^X^—^ 

Honble Commission and not gi 
Kerala or any other public servant. 

I Rnrvev of pr esgjttjawg 

A. Section 420 & 40S IPO 

B. Competition Act Q „antpntlv” It itself shows that 

C Section 25 of the IPC defines Fraudulen > - 
legal Pandits are unable to define fraud. 

n. Challenges rt «nortunity. The nature of fraud also 

different eo.our and °PP°" bus , ness activity 

advances with *e contpiicity of the bade of 

, o Trusts develops customarily in 
Rules/practices /Records seldom 

activities At Police investigating the issue 
other business acti ^ business activities. 

acquitted with the process ^ ^ facts sought to be 

Therefore, confus.cn.can ^ ^ ^ Act need to have 

proved in criminal conduct of such business 

presumptions those specified reels ate to be made 

activity more over e pe baJlking frauds, 2) bit money 

investigators of sue enm^ frauds 4) real Estate frauds 5) 

evolved in IT industry, 3) share m produ ction 

frauds by drugs pharmaceuticals —’ 
compan.es, company account products, taxauon 
Multilevel Marketing to be restneted 

Advertisements to be restneted from pr i va te and other 

Political tobby and accepting funds or benefits 

Governmental agencies to ^-detmlaw u • e(tectl ve.y. 

Law enforcement for pnee Chits, gam g, 

" :r::— 

D) Bail is the rule - r e dreS sal of victim is often forgotten. 

E) Limited to securing conviction- 



2) Seizure of wrongfully gained ^prbLeds of fraud must necessarily be 
attempted. Victims complaint if redressed through investigation victims 
right to compound the offence is large scale fraud is to be restricted or 
such compounding in admitted in similar cases against the Principal 

accused. 

III. Procedure of trial 

In extortion cases to be compulsorily made in-camera . Investigation also 
must be entrusted to un-uniformed police personal to maintain secrecy. 

Victims identity must not be disclosed by media like in case of prosecutrix in 
rape cases. Special Courts for trial can be thought off. 


IV. Clasgjflca tion of Fraud 

a. !■* degree 

i. Claiming of Subsidy 
Suppression of real income 
Real age 

„ Caste benefits 

ii. nepotism 

favouritism with respect to Government largesse 


b. 2 nd degree 

1. Promise to marry and evading marriage after consummating 
relationship 

2. Capitation fee . , 

3. Misrepresentation of qualification - to attain or attempt to obtai J 

4. Misbranding - by advertizing 
Brand ambassadors 

Fixing unrealistic maximum retail price 

5. Forging of documents to gain benefits (465) 

6. Artistic & other professional frauds 

a. Selling misbranded art works (phlagerism) 

fay _ 





and 


- , . _ ^fr^i'r^ri^ther willful violation ol patent 

7. Holding out and passing offhand otner win 

trade marks 

c. 3 rd degre e 

a. Company frauds 

b. Accounts frauds 

c Forgers of valuable security 

d . Public at large is cheated for small wrongful gain more Ihan a 

ft 

prescribed limit 

Eg: call drops 

e. Fraud mafia 

f. black mail and extortion 

g. Hospitals 

h. Drug & insurance 

V POLITICAL RA MI FAICTIQN 

' , ^ be extended to people havmg 

influence m the con^o^ of pow neC essarily submit IT 

b. All office bearers of political parties 

■ i fnr tax evasion for political o 

returns . Inquisitorial system for tax evasi 

• r:~ r«- 

r;:———-— 

laws that is breached by the firm- fraudulent firm is 

0 » “ Tow,edge of such fact 

people such persons must be able to p resDe ctive 

be available in public domme and incorporate y 
Registrars 

VI- PQUCEREFORMS . to bring police under rule of law 

1) Police service Rules must be made to g 

rather than the rule of ***** ^“" omain with time at the option 

2) Filing of complaint to be mu st be available for 

register FIR in appropriate cases. 

Sdf speaking videos to be entertained as complaints. 

C\A 






4) Police to be divided into different Departments rather than multiple 

units under one Police Chief 

5) Inter transferability of police to be avoided. 

6) Inefficient police personal must be offered suitable Government jobs 

VII. Fraud prevention 

a Whistle blowing and protection to be extended to private frauds. 

b. Proper implementation of Competition Act. 

c. Price regulatory' authority to be in state which has the power to call for 

the ingredients and design of production of the product manufactured or 

goods imported to India. 

VIII. Fraud detection 

IX. Prevention of escalation of consequence*. 

1. Fraud redressal 

2. Fraud punishment 

3 . Future injunction from conducting the same business activity. 

4. Iff gotten wealth of fraudsters whether transferred or not must be 
confiscated by administrative action to be distributed by the 
dissolution Tribunals. 

5. Convicted cheats must be named and shamed. Crime records 
bureau to go digital with photographs and personal and 
biometric data that can be accessed by Registrar of Company, 
Societies and Firms to deny registration 

6. Convicts of in large scale fraud must be deemed to be um 
discharged insolvents. 

7 . Negotiable instruments to bear only biometric signature 

8. Negotiable instruments dishonor data is to be made available 

9. Transactions of companies. Partnerships, LLP and Societies or 
any other body of associations above thousand rupees to be 
routed through bank. 

10. Customer data base to be revealed in an investigation. 

11. Large scale fraud on public - to be made non compoundable, 
special tribunal 

12^ Prevention/restriction of multiple bank accounts and 



13. Violating regulations to further business after assessing the 
quantum of fine and financial prospects to be deemed as fraud. 

14 Delaying tactics of repayment trough prolonging litigations 

X. Corruption Laws 

Corruption can be mathematically equated as 
C= (D-A)-a 
C means Corruption 
•D means Discretion 
A means Account ability 
'a' means audit 

In order to reduce corruption discretion must be restricted and 
accountability increased. Restriction of discretion can be 
furthered by giving the power to an association of persons 
rather than individuals. Accountability to different 
organizations can be made applicable rather than a single 
organization. Audits including social audits would deter 
discretion being used unlawfully and for illegal gains. 

a. Public servants /politicians/to extend to people who are in the 
Corridors of power. 

b. Annual declaration of wealth and excessive annual declaration of 
wealth to be verified by superior officers. 

XI. Fraud is intentional 

Intention o deceive is acquired in the mind of a person. 

When two or more persons join together to commit a fraud 
necessarily their minds have met to commit the act illegally , police 
will have to charge Section 120B IPG. Aid of Section 10 of the 
Evidence Act is to be taken for the purpose of charging the accused 
or else in large scale fraud valuable judicial time will be lost in trying 
different cases in different courts more over accused also will not be 
able to appear in all courts for proceedings to commence and thereby 
justice would be delayed. Human rights of the accused is also violated 
as they have to run from courts to courts on all working days 
preventing them from earning any other livelihood. 

Tax evasion by body corporate is to be treated as fraud and all 
directors to lie sentenced. Deeming provision to be incorporated. 
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Once money or valuable security is shown to have passed from the 
victim dishonest intention may be presumed unless rebutted. 

XU ' cer tain conse q uences rather than declaring it to be 

ab initio void . 

1) Deeds registered in counterfeit stamp papers when executants an 
innocent of the fraud. 

Dated this the 5 ,h day of October 2016 


A 

± V- 



c; 

B.Vinod 
Senior Government Pleader 



BEFORE THE HQN’ BLE S OLAR SCAM INQUIRY C OMMISSION 



WRITTEN SUBMISSION ON TERMS OF REFERENCE NOS.V & VI 
SUBMITTED ON 18.10.2016 BY THE ADVOCATE FOR THE COMMISSION 




C.HARIKUMAR 

ADVOCATE FOR THE COMMISSION 
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Written Submission on Terms of Reference Nos.v & vi submitted on 
18.10.2016 by the Advocate for the Commission 

Fra u d- P re ventiv e + Punitive_Measures 

buck of transparency, accountability and opportunity for personal gain 
has fostered .in environment in which fraud and corruption thrives, flic 
institutions ( such as a functioning civil service) arc in their infancy in the 
country. 'Phis lias created a informal economy along with unofficial process 
for ‘getting things done’ which can increase the risk of fraud and corruption. 

Balanced against there increased risks, the potential rewards are high 
as our market has significant and growing potential customers and natural 
resources. In addition governments have- now taken steps to make them 
more attractive to investors and trading partners. India now stands as )0 ,n 
largest economy and as such in a very attractive target for fraudsters also. In 
recent years increasing focus on success of the Indian economy has been 
matched by a growing awareness of fraud, bribery and corruption cases in 
the country and the State of Kerala. Widespread coverage of frauds by the 
media bv total 4 U Proprietor Sabarinath and the likes ol Kavitha Pillai and 
the Solar scam have highlighted the risk of fraud and corruption in Kerala. 

Legislative Response 

Public frustration of corruption including Satyam, 2 G licence scandal, 
Coal Allocation Scam sparked protests. Supported by legislation such as 
Right to Information Act (RTi) and Public Internal Litigation Anti Corruption 
campaigners have been given the tools to draw focus on financial abuse. 





A number of measures aimed at advancing corporate governance 
issues have been brought out. by the Government. The Companies Act 2013 
defines fraud in relation to affairs of the company or any body corporate to 
include any act, omission, concealment of any fact or abuse of position 
committed by any person or any other person with the connivance in any 
manner with intent to deceive to gain undue advantage from or to injure the 
interests of the company or its shareholders or any other persons whether or 
not there is wrongful gain or wrongful loss. It also provides a minimum 
mandatory punishment of 3 years imprisonment when the fraud involves 
public interest. 


Sec 212 provides for investigation to the affairs of the company by the 
serious fraud investigation including in public interest. After investigation 
submit a report to the Special court to initiate prosecution against any 
person directly or indirectly connected with the affairs of the company. The 
report so filed shall be treated as a report filed by the Police officer under the 
Cr.P.C. 

Sec. 24 5 provides for class action by members, depositors for any class 
of them to file an application before the Tribunal on behalf of the members of 
depositors seeking orders including damages of compensation against the 
firm as well as partners including the action by any depositors as may be 
prescribed. 

Social Landscape 

In India corruption is considered to be upstream of Secretary 
level and is to be prevented more stringently. In a fraud case a number of 
public sector banks were accused of receiving illicit payments from Real 
Estate Developers to sanction large scale loans overriding mandatory 
conditions for approvals. A common theme in the fraud cases is that of 




fraudsters taking advantage of weakness in information systems- where 
information is not monitored or shared and data is not consolidated. 

The: fraudsters unlike earlier times tire young people. In the state having a 
relatively young population this is reflected in the age profile of fraudsters. 
Thus there is growing risk that due to Die technological and social changes 
the younger employees will have access to sensitive information and their 
ability to impact Die organization also thereby increases. Some recent 
examples for novel fraud schemes illustrate the way in which changes in the 
society are being realized had youngsters in the forefront. 

• Fraudsters posing as representatives o( well known multinational 
companies making potential recruits invest in the company. This type of 
fraud is particularly common in sectors where the competition lor jobs is 
intense 

• Fiaudstcrs luring investors by assuring hundred percent returns for the 
amount invested as in the ease of fraud committed by Total A U 
proprietor Sabarinath. 

• Fraudsters advertising their influence and 1 hereby promising undue 
advantage from the administration. 

The growth opportunities lor investment arc olten constrained by 
regulation and bureaucracy. The world bank ranked India 132nd out of 183 
economics for doing ease oi business, 181 on dealing with construction 
permits and 182 nd for enforcing contracts. The combination of a market 
with significant investment potential and high level oi bureaucracy has 
resulted in some persons and organizations seeking to bypass accelerate or 
influence decisions including engaging directly or indirectly in acts of bribery 
and corruption. 




/, 

] he; way forward Ratification by the Indian Government of flic United 
Nation Convention Against Corruption 2004 ( UNCACJ in the year 2012 
vvtiieh aims to create stricter regulation to control bribery and corruption is a 
step m checking fraud also. 

In the ease of several projects licenses and subsidies are an integral 
p<u i but the Government is not the sole stake holder. In other words the 
private participation in such an environment becomes indispensable and this 
leads a lot ol loom for trading in influence’ pointing to the need for systemic 
reform being promoted by the UN across the world; the enactment, of or 
adoption of measures to establish criminal offenses to prevent and fight 
corruption and fraud. 

The prev enti ve measures of UNCAC rncl udcs 

• Article 8 Codes of Conduct for Public Officials 

1. To fight corruption, each Government is to promote inter alia integrity, 
honesty and responsibility among its public officials in accordance with 
fundamental principles of its legal system. In particular to apply within its 
own institutional system codes of standards of conduct of correct, 
honourable and proper performance of public functions. 

2 . 

3. To establish measures to facilitate the reporting by public officials of acts 
of corruption to appropriate authorities when such acts come to their 
notice in the performance of their functions. 

• Article 1 2 dealing with Private Sector 

1. To take measures to prevent corruption involving private sector by 
enhancing accounting and auditing standards and providing dissuasive 




r.r 

) 

civ'ii, criminal and administrative penalties lor failure to comply wit It such 
measures in c Iuding 

2. Measures including 

a.to achieve corporation between law enforcement and private* entities, 
b. 

c. 

d. preventing misuse ol procedures regulating private entities including 
Procedures regarding ‘ subsidies and licences granted by public authorities 
for commercial activities’. 


Here ANKH'I can be similarly provided with procedures to inform and 
corporate with the local police as soon as any suspicious activities comes to 
its notice. Similarly stricter enforcement, procedures in disbursing subsidies 
can also be necessitated. 


simpler i elates to criminalization and law enforcement 
Article 18 Trading in Influence. 

Whoever knowingly solicits by being a public servant or any person directly 
or indirectly ol an undue advantage for himself or for another person in order 
that the public, seivaut 01 the* person alone his or her real or supposed 

influence with aview to obtaining from an administration or public servant an 
undue advantage. 


or the purpose of this section a public or government servant shall have the 


same me 

hv 


aning as defined under the Prevention of Corruption Act. 


C. 









Provided that knowledge may 


be inferred from objective factual 


circumstances. 

Provided also that it shall not be necessary for the offence to result in 
darn age or harm to state property. 

Steps shall be taken in order to ensure that discretionary powers of 
investigating agency relating to the prosecution of any of the offences under 
the Mass Fraud Act are exercised to maximize the effectiveness of the law 
enforcement measures in respect of offences of mass fraud with due regard 
to deter the commission of such offences. For this purpose case has to be 
taken in appropriate places the conspirators should be brought within the 
purview of investigation by the aid of Sec. 120 B of the Indian Penal Code. 

Dated this the 18 th day of October 2016 

--C.HARIKUMAR 

Advocate 

ftp 



Recommendations 


The Commission has already found that the 
Chief Minister Sri. Oommen Chandy and through him 
his personal staff Tenny Joppan, Jikkumon Jacob, 
gunman Salimraj and his aid at Delhi, all had 
assisted Team Solar accused Saritha S.Nair and her 
Company in enabling them to cheat their customers. 
The Commission has also found that the then Home 
and Vigilance Minister Sri.Thiruvanchoor 
Radhakrishnan made all efforts from his part to 
ensure that the Chief Minister Sri.Oommen Chandy 
is extricated from criminal liability through 
police officers under him. Other allegations made 
against Sri. Thiruvanchoor Radhakrishnan is not 
supported by any evidence. 

The next part is the role of Power Minister 
Sri.Aryadan Mohammed. It is found, as in the case 
of C.M Sri.Oommen Chandy, he had assisted Team 
Solar Company in whatever manner possible. 

Coming to the SIT, the Commission found that 
the SIT has strained much by dubious 


methods to 
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extricate the Chief Minister from criminal 
liability. The SIT also did not probe into the 
involvement of other Ministers, Government 
officers, Central Minister, MLA's and Police 
Officers in the investigation of the solar cases 
with reference to the CDRs and other evidence on 
record. 

The Commission has also found that all the 
Ministers who inaugurated the functions of Team 
Solar company, the MLA's who recommended Saritha 
Nair's Team Solar Company for installing solar 
street lights in their constituencies and also in 
settling their criminal cases and Sri. Thampannoor 
Ravi, Ex.MLA, Sri.Benny Behnan MLA etc. had worked 
for saving the C.M Sri.Oommen Chandy. 

The persons mentioned in Saritha S.Nair's 
letter dated 19-07-2013 based on evidence found 
that they had contacts with Saritha and her 
advocate over phone. 

The Commission recommends that the State 


Government 


shall 


seriously 


consider 


the 
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applicability of the provisions of the Prevention 
of Corruption Act against all those persons 
against whom Corruption and illegal gratification 
are alleged based on evidence produced before the 
Commission. 

The Commission has found that further enquiry 
by a competent authority is necessary to uphold 
the discipline of the Police force. The 
Commission has suggested for action against 
indiscipline on the part Sri.G.R.Ajith, the 
Secretary of the Kerala Police Association. In 
his case also the Commission recommends that the 
question of application of the P.C Act shall be 
considered. 

The Commission incidentally notes that the 
Jail authorities and the concerned Police 
Departments are not taking proper steps for 
transportation of convicted and under trial 
prisoners before courts. In the case of solar 
scam accused Biju Radhakrishnan who has been 
convicted and sentenced to life imprisonment, in 
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Commission. 

The Commission has found that further enquiry 
by a competent authority is necessary to uphold 
the discipline of the Police force. The 

Commission has suggested for action against 
indiscipline on the part Sri.G.R.Ajith, the 
Secretary of the Kerala Police Association. in 
his case also the Commission recommends that the 
question of application of the P.C Act shall be 
considered. 

The Commission incidentally notes that the 
authorities and the concerned Police 
Departments are not taking proper steps for 
transportation of convicted and under trial 
prisoners before courts. in the case of solar 
scam accused Biju Radhakrishnan who has been 
convicted and sentenced to life imprisonment, in 
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spite of intelligence reports that he will jump 
the jail, was taken to various courts both inside 
and outside the State only by two civil police 
°ff^- cers both by train and by bus or by both, 
strict directions in the matter are necessary in 
the case of such Prisoners. The jail authorities 
and concerned police officers who depute police 
escort are necessary. 

Coming to the CCTV installed in the 
Secretariat for security purposes, necessary steps 
have to be taken for the preservation of the CCTV 
visuals at least for a period of one year or to 
preserve it by replacing the 500 GB Hard Disc 
installed once in 15 days when it become full or 

by taking the visuals therein in tape and keeping 
it properly. 

The ANERT which is functioning under the Power 
Department of the Government and appointed as the 
Nodal Agency of the MNRE for the promotion of Non- 
Conventional Energy must be properly streamlined 
so that strong measures by availing the 



various 
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benefits declared by the Central Government for 
the production, distribution and development of 
solar energy can be promoted. 




About the Commission 


Though the Solar Inquiry Commission Justice 
G.Sivarajan, as per the Government orders, is 
entitled to salary and other benefits including 
conveyance of a sitting Judge of the High Court, I 
did not receive any remuneration or conveyance from 
the Commission, since I have also been holding the 
office of Chairman of the Kerala State Commission 
for Backward Classes during the relevant period. 

Staff of the Commission 

The Secretary of the Commission 
Sri.P.S.Divakaran, a Senior District Judge (Retd.) 
who had experience as a judicial officer of 
eminence, administrative experience as the 
Registrar of the Kerala High Court for years and 
working experience as the Secretary of Idamalayar 
Inquiry Commission of the High Court Judge Justice 
K.Sukumaran, was appointed as the Secretary of this 
Commission. Under his able guidance the commission 
could adopt proper procedure in the matter of 

k 
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conducting the sittings, taking evidence of the 
parties etc. He was totally entrusted with the 
correspondence and contacts with Government, the 
police and all the functionaries and he has been 
discharging it efficiently. The Commission 
complements and recognise his services as its 
Secretary. 


Sri.V.L.Fulgence, who retired from the Advocate 
General's office as Joint Secretary has been 
serving the Commission as the head of the 
Ministerial staff and also as Court Officer 
attached to the Commission. Despite his physical 
ailments he has attended to the task of taking down 
the depositions of all the witnesses, even during 
the late hours of days without any demur. His 
unflinching loyalty to service and dedication to 
duty is quite un-paralleled. 


SJ^i *N. K. Ratheesan, an officer retired as 
Sheristadar from Chief Judicial Magistrate's Court 
has been dealing the accounts of this office. 



He 



has always been attending to even the minutest 
matters of the accounting with a view to safeguard 
the dealings and to ensure the disbursement so as 
the disbursement of the salary of the staff 
properly. His dedication to duty is admirable. 

Smt.G.Valsala, who retired as Under Secretary 
from the Advocate General's Office has been working 
as Stenographer, proved her efficiency in the work 
entrusted with her. Her expertise in typing and 
using computer coupled with her proficiency in 
English language has been of great help to this 
Commission. She is also quite devoted to her duty. 

Sri.K.Mohan retired as Section Officer from the 
Advocate General's office joined the Commission 
staff as a Clerk. He was entrusted with the 
custody of all the records and he has kept all the 
files and registers properly and methodically 
ar ranged. He is a silent worker. 

Sri.V.G.Venugopal, who retired as Office 
Superintendent (Higher Grade) from the High Court 



of Kerala joined the Commission as Confidential 
Assistant only at a late stage, but by his hard- 
work and sincerity to service he has proved himself 
inevitable in the functioning of the office. 

Sri.Chandra Bose and Sri.Mijohn who are drivers 
in the car used by the Chairman of the Commission 
as well as the Secretary thereof had proved 
themselves as very safe and reliable. They have 
proved their efficiency ensuring the travels 
undertaken by the Commission without leaving any 
room for complaints whatsoever. They are honest, 
straight forward and totally dependable. 

Sri.T.V.Vijayan and Sri.M.A.Ashraf who retired 
from the High Court of Kerala have been serving as 
Peons in the Commission, it is found that they can 
be entrusted with any duty even during late hours 
of a day and they will carry out the task assigned 
to them with a smile on their face. 
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Smt.Ajitha Prasad, Part-time Sweeper of the 
Commission has always been careful to keep the 
premises neat and tidy. 

The Security staff of the Commission have 
always been alert and watchful, S.X. Sri.Musthaffa, 
ASI Sri.K.V.Saijan. Senior CPO Sri.Sanal Kumar, 
Sri.Ciby, Sri.Sandeep Kumar, Sri.Faisal, Sri.Sabu, 
Sri.Dinosh, Sri.Vimal, Sri.Vineesh, CPOs are 
officers of proved efficiency and integrity. 



